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PREFACTORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commod- 
ity Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 9199) 


In re MILLS DAIRY PRoDUCTS COMPANY. AMA Docket No. M 
16-11. Decided July 23, 1964. 


Standing to Sue—Filing of Petition—Application to Dismiss— 
Denied 


An examination of the contract of sale between petitioner and its successor 
corporation is necessary for a determination whether petitioner lacks 
standing to sue and it cannot be decided now on the basis of present 
evidence. A petition pursuant to section 8c(15)(A) may be filed or 
signed by the legal representative of a complaining handler where the 
affidavit required by the rules of practice is executed by the handler. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DENYING APPICATION TO DISMISS 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
cultural Adjustment Act (1963), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.), instituted by a petition filed 
April 10, 1964, and amended May 18, 1964, by a partnership 
doing business as Mills Dairy Products Company, which, during 
the period involved in the amended petition, was a handler reg- 
ulated under Order No. 16 issued under the act and regulating 
the handling of milk in the Upper Chesapeake Bay marketing 


‘ area (7 CFR 1016.1 et seq.). 


On June 16, 1964, respondent, pursuant to section 900.52 (c) 


' of the rules of practice (7 CFR 900.52(c)), filed an application 


to dismiss the amended petition. Respondent contends, in part, 
that the amended petition does not comply with the applicable 
rules of practice in that the amended petition was not filed or 
signed by the complaining handler but, rather, by its attorney. 


741 
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Respondent also questions petitioner’s interest in the moneys 
sought to be recovered in this proceeding. A copy of the appli- 
cation to dismiss was served upon counsel for petitioner. Peti- 
tioner filed a reply thereto and requested oral argument on 
respondent’s application to dismiss the amended petition. 


The affidavit or verification required by section 900.52(b) (6) 
of the rules of practice must be executed by the complaining 
handler. Petitioner has satisfied this provision by filing such a 
document with the amended petition. We see no similar require- 
ment with respect to the signature appearing on the petition it- 
self and know of no reason why a petition pursuant to section 
8c(15) (A) may not be filed or signed by the legal representa- 
tive of the complaining handler. 


Respondent further contends that it “appears on the face of 
the amended petition that the petitioner has no justicable inter- 
est in any moneys which are sought to be recovered in this pro- 
ceeding” and that petitioner “has relinquished all right, title and 
interest” therein. Petitioner, in its reply to the application to 
dismiss, denies such relinquishment of interest. Respondent relies 
in support of these contentions upon the allegation in the amend- 
ed petition that “On August 1, 1963, the partnership assets of 
the petitioner were sold to Mills Dairy Products Company, Inc. 
. . .” An examination of the contract of sale between peti- 
tioner and its successor corporation is necessary for a determi- 
nation of this dispute and we cannot say now on the basis of the 
matters before us that petitioner lacks standing to sue. In addi- 
tion, respondent’s objections to exhibits attached to the amended 
petition are premature and of questionable validity. 


In view of the foregoing, the application to dismiss is denied. 
Oral argument as requested by petitioner is unnecessary and the 
request for such is denied. An answer to the amended petition 
shall be filed within 15 days after the date of this order in ac- 
cordance with section 900.52a of the rules of practice. As both 
parties, in effect, request that the origina] petition filed April 
10, 1964, be withdrawn, it is hereby considered withdrawn. 





HARRY KAY et al. 743 
Cite as 23 A.D. 743 


(No. 9200) 


In re HARRY KAY (ALSO KNOWN AS AARON D. SCHLECTER), AND 
HARRY KAY & ASSOCIATES, INC. CEA Docket No. 117. De- 
cided July 8. 1964. 


Undersegregation and Commingling of Customers’ Funds—Cheating 
and Defrauding—Records—Denial of Trading Privileges—Default 


The undersegregation and commingling of customers’ funds, cheating and 
defrauding customers and the lack of required records constitute vio- 
lations of the act and the regulations issued thereunder. All contract 
markets are ordered to refuse trading privileges to the respondent cor- 
poration for a period of 5 years. 


Mr. Earl L. Saunders for Commodity Exchange Authority. Mr. Benj. M. 
Holstein, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. 1 et seq.), instituted by a complaint filed 
February 26, 1964, by an Assistant Secretary of Agriculture. The 
respondents are Harry Kay & Associates, Inc., a Nevada corpor- 
ation which was registered as a futures commission merchant 
at the time of the transactions set forth in the complaint, and 
Harry Kay, an individual who allegedly managed and conducted 
the business of respondent corporation. Respondents are charged 
with cheating, defrauding and deceiving their customers, mak- 
ing false reports and confirming fictitious trades to customers, 
“bucketing” customers’ orders, improper use and handling of 
customers’ funds, including failure to segregate and keep rec- 
ords with respect to such funds, and failure to keep required 
books and records of futures transactions in violation of various 
sections of the act and the regulations issued thereunder. A copy 
of the complaint and a copy of the rules of practice were served 
upon respondent corporation but service of the complaint has 
not been made upon the individual respondent. 


At the time of service of the complaint upon respondent cor- 
poration, it was notified in writing that an answer to the com- 
plaint should be filed within 20 days of its receipt and that, in 
accordance with the rules of practice, failure to answer would 
constitute an admission of the facts alleged in the complaint and 





744. COMMODITY EXCHANGE ACT 
Cite as 23 A.D. 743 


failure to request a hearing would constitute a waiver of hear- 
ing. Respondent corporation has not filed an answer and has 
not requested a hearing. The matter was referred to Benj. M. 
Holstein, Hearing Examiner, Office of Hearing Examiners, Unit- 
ed States Department of Agriculture, for the preparation of a 
report without further investigation or hearing pursuant to sec- 
tion 0.9(c) of the rules of practice (17 CFR 0.9(c)). On May 
27, 1964, the hearing examiner filed a report recommending that 
respondent corporation be found to have violated the act sub- 
stantially as charged and that an order be issued directing all 
contract markets to refuse all trading privileges to respondent 
corporation for a period of five years. No exceptions to the hear- 
ing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent Harry Kay & Associates, Inc., a Nevada cor- 
poration, was at all times referred to herein a registered futures 
commission merchant under the act. At all such times, respond- 
ent Harry Kay (also known as Aaron D. Schlecter), a member 
of the Board of Trade of the City of Chicago, was in complete 
control of said corporation, initiated and carried out the acts, 
dealings, and transactions of the corporation, and used it as an 
instrument to conduct his own business. 


2. The Board of Trade of the City of Chicago, hereinafter re- 
ferred to as the Chicago Board of Trade, the Chicago Mercan- 
tile Exchange and the New York Mercantile Exchange were, at 
all times referred to herein, duly designated contract markets 
under the act. 


3. During the period November 16, 1962, through May 9, 1963, 
respondent corporation converted to its own use funds amount- 
ing to approximately $60,000, which consisted of funds received 
by it in its capacity as a futures commission merchant from its 
customers in connection with orders to make transactions in com- 
modities for future delivery, and funds accrued to such custom- 
ers in connection with dealings in commodity futures. 


4. As a result of the conversion of funds as described in Find- 
ing of Fact 3, respondent corporation was undersegregated in 
the amount of approximately $60,000 on May 9, 1963, that is, 


1Respondent Harry Kay’s relationship with respondent corporation is deemed admitted by 
respondent corporation by virtue of its default in the filing of an answer. Such finding. how- 
ever, is not binding upon the individual respondent herein. 
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the total amount of customers’ funds held in segregation was 
insufficient by the aforesaid sum to pay off all credits and equi- 
ties due to such customers. 


5. During the period November 16, 1962, through May 8, 1963, 
respondent corporation accepted 71 orders from 23 different cus- 
tomers for the execution of transactions in commodity futures 
on the Chicago Board of Trade, the Chicago Mercantile Ex- 
change and the New York Mercantile Exchange, and in connec- 
tion therewith falsely reported to these customers that transac- 
tions in commodity futures had been executed on such markets 
for such customers’ accounts, whereas no such transactions had 
been executed. 


6. During the period February 18 through May 7, 1963, re- 
spondent corporation made purchases and sales of commodity 
futures on the Chicago Board of Trade and the Chicago Mercan- 
tile Exchange for its own use and benefit, and placed 81 of such 
trades in its customers’ accounts carried by clearing members, 
commingling the open contract positions and financial results of 
such trades with the open contract positions and financial results 
of the transactions of such customers. 


7. During the period November 16, 1962, through May 9, 1963, 
respondent corporation did not make a daily computation nor 
maintain a permanent record of the amount of customers’ money 
required to be held in segregated account, nor prepare nor main- 
tain full, complete and systematic records of all commodity fu- 
tures transactions made through it on or subject to the rules of 
contract markets. 


8. The futures transactions described in the Findings of Fact 
were capable of being used for hedging transactions in interstate 
commerce, or determining the price basis of transactions in in- 
terstate commerce, or for delivering commodities sold, shipped 
or received in interstate commerce. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 5, 
respondent corporation willfully violated section 4b of the act 
(7 U.S.C. 6b). However, the hearing examiner’s finding of a vio- 
lation of section 4h of the act (7 U.S.C. 6h) is not adopted here- 
in as such violation was not charged in the complaint. Nor do 
we find a violation of section 4c of the act (7 U.S.C. 6c) by rea- 
son of the facts set forth in Finding of Fact 5. 
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Section 4d(2) of the act (7 U.S.C. 6d(2)) requires each fu- 
tures commission merchant to treat and deal with the funds of 
a customer “as belonging to such customer” and to account sep- 
parately therefor, and prohibits the commingling of such funds 
with funds of the futures commission merchant or the use of 
such funds to margin or guarantee the trades or secure the credit 
of any person other than the customer for whom held. The reg- 
ulations under this provision require each futures commission 
merchant to segregate such funds (17 CFR 1.20), and spell out 
additional details concerning the care and use thereof and the 
records to be kept in connection therewith (17 CFR 1.21, 1.22 
and 1.32). The undersegregation and commmingling described 
in Findings of Fact 4 and 6, and the lack of required records 
described in Finding of Fact 7, constitute violations of these pro- 
visions of the act and the regulations issued thereunder. Re- 
pondent corporation’s failure in the matter of keeping necessary 
books and records of all futures transactions, described in Find- 
ing of Fact 7, also constitutes a violation of the record keeping 
requirements imposed upon futures commission merchants under 
section 4g of the act (7 U.S.C. 6g) and section 1.35 of the regu- 
lations issued thereunder (17 CFR 1.35). 


The nature and scope of the violations by respondent corpor- 
ation indicate a willful and flagrant disregard of the act and 
justify a substantial sanction. As respondent corporation is not 
presently registered as a futures commission merchant, com- 
plainant and the hearing examiner recommend a denial of trad- 
ing privileges for a period of five years. It is concluded that this 
recommendation should be adopted. 


ORDER 


Effective August 3, 1964, all contract markets shall refuse all 
trading privileges to respondent Harry Kay & Associates, Inc., 
for a period of five years, such refusal to apply to all trading 
done and positions held by the said respondent directly or in- 
directly, whether for its own account or for the accounts of 
other persons. 


A copy of this decision and order shall be served upon the 
respondent corporation and on each contract market. 
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CHARLES E. RITTEN et al 747 
Cite as 23 A.D. 747 


(No. 9201) 


In re CHARLES E. RITTEN, J. PETER RITTEN AND LOUIS N. RITTEN 
& Co. CEA Docket No. 118. Decided July 16, 1964. 


Bucketing Orders—Fictitious, Noncompetitive and Wash Transactions— 
Denial of Trading Privileges—Suspension of Registrations—Consent 


The activities of respondents involving bucketing customers’ orders, and en- 
tering into or recording fictitious, noncompetitive and wash transac- 
tions in grain futures are violations of the act for which suspension of 
registrations and denial of trading privileges are ordered. 


Mr. Earl L. Saunders for Commodity Exchange Authority. Mr. Patrick F. 
Flaherty, of Minneapolis, Minnesota, and Mr. Harold P. Green, of Wash- 
ington, D.C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is an administrative proceeding under the Commodity 
Exchange Act (7 U.S.C. Chapter 1), instituted by a complaint 
filed March 26, 1964, by an Assistant Secretary of Agriculture. 
The complaint alleges that the respondents violated sections 
4b(D) and 4c(A) of the Act (7 U.S.C. §§ 6b(D) and 6c(A)), 
and section 1.38 of the regulations issued under the Act (17 CFR 
1.38). 


No hearing has been held with respect to this proceeding. On 
July 6, 1964, the respondents withdrew the answers which they 
had previously filed and submitted a stipulation under section 
0.4(b) of the rules of practice (17 CFR 0.4(b)), in which they 
admit the facts hereinafter set forth under the “Findings of 
Fact,” waive hearing on the charges in the complaint, and con- 
sent to the entry of the order contained herein. 


FINDINGS OF FACT 


1. The Minneapolis Grain Exchange, hereinafter called the 
exchange, is now and was at all times material herein a duly des- 
ignated contract market under the Commodity Exchange Act. 


2. Respondent Charles E. Ritten, an individual, whose business 
address is 109 Grain Exchange Building, Minneapolis, Minne- 
sota, is now and was at all times material herein a registered 
floor broker under the Commodity Exchange Act, a member of 
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the Exchange, and president of respondent Louis N. Ritten & 
Co. 


3. Respondent J. Peter Ritten, an individual, whose business 
address is 109 Grain Exchange Building, Minneapolis, Minne- 
sota, is now and was at all times material herein a registered 
floor broker under the Commodity Exchange Act, a member of 
the exchange, and vice-president of respondent Louis N. Ritten 
& Co. 


4. Respondent Louis N. Ritten & Co., a corporation organized 
under the laws of the State of Minnesota with its principal office 
and place of business at 109 Grain Exchange Building, Minne- 
apolis, Minnesota, is now and was at all times material herein 
a registered futures commission merchant under the Commodity 
Exchange Act, and a clearing member of the exchange. 


5. The transactions referred to herein relate to contracts for 
the purchase or sale of grain futures on the exchange. Such con- 
tracts could have been used for hedging transactions in inter- 
state commerce in such grain or the products or by-products 
thereof, or for determining the price basis of transactions in 
interstate commerce in such commodities, or for delivering such 
commodities sold, shipped, or received in interstate commerce. 


6. On the dates hereinafter listed, respondent Charles E. Rit- 
ten prepared, and turned in to respondent Louis N. Ritten & Co. 
and to F. H. Peavey & Company, another clearing member of 
the exchange, trading cards which purported to show that re- 
spondent Charles E. Ritten had executed the following transac- 
tions in the May 1963 wheat future on the exchange, when, in 
truth and in fact, no such transactions actually had taken place, 
but rather, respondent Charles E. Ritten merely “carded” such 
transactions. 


Purported Transactions 
for Customers of 


Date Louis N. Ritten & Co. Opposite Side 
1962 Quantity Sold Price Clearing 
(Thousands of (Cents per Member Customer 
bushels) bushel) 
October 23 5 235% F. H. Peavey Louis N. Ritten 
& Company & Co. 
November 2 2 234% F. H. Peavey Louis N. Ritten 
& Company & Co. 
November 21 10 233% F. H. Peavey Louis N. Ritten 


& Company & Co. 





eee ee 


_ 
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7. On the dates hereinafter listed, respondent Charles E. Rit- 
ten prepared, and turned in to respondent Louis N. Ritten & Co. 
and to the said F. H. Peavey & Company, trading cards which 
purported to show that respondent Charles E. Ritten had exe- 
cuted the following transactions in wheat futures on the ex- 
change when in truth and in fact, no such transactions actually 
had taken place, but, rather, respondent Charles E. Ritten 
merely “carded” such transactions for the purpose of enabling 
respondent Louis N. Ritten & Co. to give reciprocal business to 
the said F. H. Peavey & Company. 


Date Future Quantity Price Buying Selling 
1962 (Thous. (Cents per 
of bu.) bushel) Clearing Clearing 
Member Customer Member Customer 
Oct. 29 May ’63 20 232-7/8 Louis N. C. E. Ritten F. H. Peavey Louis N. 
Ritten & Co. & Company’ Ritten & Co. 
Oct. 29 Dec. ’62 10 2382-1/2 Louis N. C. E. Ritten F. H. Peavey Louis N. 
Ritten & Co. & Company Ritten & Co. 
Nov. 15 May ’63 10 233-7/8 F. H. Peavey Louis N. Louis N. C. E. Ritten 
& Company’ Ritten & Co. Ritten & Co. 
Nov. 16 May ’63 20 234-7/8 F. H. Peavey Louis N. Louis N. C. E. Ritten 


& Company’ Ritten & Co. Ritten & Co. 
Nov. 21 Dec. ’62 10 234-3/4 Louis N. C. E. Ritten F. H. Peavey Louis N. 
Ritten & Co. & Company’ Ritten & Co. 


8. On November 30, 1962, respondent J. Peter Ritten prepared, 
and turned in to respondent Louis N. Ritten & Co. and to the 
said F. H. Peavey & Company, trading cards which purported 
to show that respondent J. Peter Ritten had entered into a trans- 
action on the exchange wherein he purchased for a customer of 
respondent Louis N. Ritten & Co., and sold for the account of 
respondent Louis N. Ritten & Co. at F. H. Peavey & Company, 
4,000 bushels of May 1963 flaxseed futures at a price of $3.09 
per bushel, when, in truth and in fact, no such transaction actu- 
ually had taken place, but, rather, respondent J. Peter Ritten 
merely “carded” such transaction. 


9. On the dates hereinafter listed, respondents Charles E. Rit- 
ten and J. Peter Ritten entered into transactions in wheat fu- 
tures with each other on the exchange, and in each such trans- 
action, as shown in the tabulation below, one of the individual 
respondents purported to act for the account of respondent Louis 
N. Ritten & Co. at the said F. H. Peavey & Company, while the 
other individual respondent purported to act for the account of 
one of the individual respondents at respondents Louis N. Ritten & 
Co., when ,in truth and in fact, both individual respondent were 
acting for the account of respondent Louis N. Ritten & Co. for 
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the purpose of enabling it to give reciprocal business to the said 
F. H. Peavey & Company. 
Trades Made by Individual Re- 


pondents for the Account of 
Louis N. Ritten & Co. at F. H. 


Peavey & Company Opposite Side of Trade 
Floor Floor Purported 
Date Future Quantity Price Broker Broker Account 
1962 Bought Sold 


(Thousands (Cents per 
of bushels)  bushed) 


Bought Sold 
Oct. 4 May ’63 5 238% C.E.Ritten J.P.Ritten J.P. Ritten 
Oct. 9 Dec. ’62 5 231 e m m © “ e 
Oct. 12 May ’63 10 232% 5s . o ai . " 


0 23414 ” ” ” ” ” ” 
Nov. 12 Dec. ’62 5 23544 7 . * 7 . 
Nov. 12 May ’63 5 233% " ” r qo om 
Nov. 13 May ’63 5 234% . 

5 

5 

2 


_ 


Nov. 7 May ’63 


Nov. 13 Dec. "62 235% ” ” ” ” ” ” 
Nov. 13 Dec. ’62 235% ” ” ” ” n Pe 
Nov. 16 Dec. ’62 236% ” ” ” ” 


Nov. 16 May ’63 10 235 e © " re e Mt 
Nov. 20 Dec. ’62 20 236% J.P.Ritten C.E.Ritten C.E. Ritten 
Nov. 20 Dec. ’62 30 2365 C.E.Ritten J.P.Ritten J.P. Ritten 
Nov. 21 Dec. 62 5 234% = i eo © . o 
Nov. 30 May ’63 5 234% a = . eo ” ue 
Dec. 5 May ’63 5 234% © m - 5 “ ’ 
Dec. 6 May ’63 5 235% J.P.Ritten C.E.Ritten C.E. Ritten 
Dec. 7 May ’63 5 234% C.E.Ritten J.P.Ritten J.P. Ritten 
Dec. 17 May ’63 10 234% i - ” ”"  C.E. Ritten 
Dec. 19 May ’63 5 23838% é 7 pe = J.P. Ritten 
Dec. 20 May ’63 4 282% - 4 * x a e 


10. On October 11, 1963, respondent Charles E. Ritten, acting 
for the account of respondent Louis N. Ritten & Co. at the clear- 
ing firm of Atwood-Larson Company, purchased and sold on the 
exchange in transactions with different floor brokers, 15,000 bush- 
els of December 1963 wheat futures at a price of $2.27% per 
bushel. Such transactions were entered into by respondent 
Charles E. Ritten for the account of respondent Louis N. Ritten 
& Co. for the sole purpose of giving reciprocal business to the 
said Atwood-Larson Company. 


11. On October 8, 1963, respondent J. Peter Ritten, acting for 
the account of respondent Louis N. Ritten & Co. at the clearing 
firm of Benson-Quinn Company, noncompetitively sold on the 
exchange 10,000 bushels of December 1963 wheat futures at a 
price of $2.3034, per bushel to respondent Charles E. Ritten, 
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who was acting for a customer of respondent Louis N. Ritten 
& Co. To offset such sale, respondent J. Peter Ritten, on Octo- 
ber 8, 1963, prepared, and turned in to the said Benson-Quinn 
Company, a trading card which purported to show a purchase of 
10,000 bushels of December 1963 wheat futures for the account 
of respondent Louis N. Ritten & Co. at a price of $2.31 per bushel 
from respondent Louis N. Ritten & Co., as opposite clearing 
member, and respondent Charles E. Ritten, on the same date, 
prepared a trading card for respondent Louis N. Ritten & Co. 
which purported to show that he, acting for the account of one 
Wallace Arnt, had entered into such a transaction with the said 
Benson-Quinn Company, as the opposite clearing member, when, 
in truth and fact, no such trade actually had taken place. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondents violated sections 4b(D) and 4c(A) 
of the Commodity Exchange Act (7 U.S.C. §§ 6b(D and 6c(A)), 
and section 1.38 of the regulations issued under the Act (17 
CFR 1.38). 


Complainant states that the administrative officials of the Com- 
modity Exchange Authority have carefully considered the pro- 
posed stipulation and order, and that they believe that the pro- 
posed sanctions are adequate and that the prompt entry, with- 
out further proceedings, of the order to which respondents have 
consented will constitute a satisfactory disposition of the case, 
serve the public interest, and effectuate the purposes of the Com- 
modity Exchange Act. Complainant recommends, therefore, that 
the stipulation and waiver submitted by respondents be accepted 
and that the proposed order be issued. It is so concluded. 


ORDER 


The registration of respondent Charles E. Ritten as a floor 
broker is hereby suspended for a period of 30 days, effective on 
the 15th day after the date of entry of this order, and all con- 
tract markets shall refuse all trading privileges to the said 
Charles E. Ritten for the said period of 30 days, such refusal 
to apply to all trading done and positions held by the said 
Charles E. Ritten directly or indirectly. 


The registration of respondent J. Peter Ritten as a floor 
broker is hereby suspended for a period of 20 days, effective on 
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the 15th day after the date of entry of this order, and all con- 
tract markets shall refuse all trading privileges to the said J. 
Peter Ritten for the said period of 20 days, such refusal to apply 
to all trading done and positions held by the said J. Peter Rit- 
ten directly or indirectly. 


Effective on the 15th day after the date of entry of this order, 
all contract markets shall refuse all trading privileges to re- 
spondent Louis N. Ritten & Co., in connection with the said 
firm’s own account, for a period of 30 days, such refusal to apply 
to all trading done and positions held by the said Louis N. Rit- 
ten & Co. for its own account directly or indirectly, and effec- 
tive on the same date, the registration of respondent Louis N. 
Ritten & Co. as a futures commission merchant is hereby sus- 
pended for a period of 30 days, Provided, However, that the 
aforesaid suspension of registration as futures commission mer- 
chant shall not become effective unless, after complaint, and hear- 
ing in accordance with established procedure, respondent Louis 
N. Ritten & Co. should be found to have violated the Commodity 
Exchange Act within one year from the date of entry of this 
order, in which event the Secretary of Agriculture may, with- 
out further notice to respondent Louis N. Ritten & Co., issue a 
supplemental order making effective forthwith the aforesaid sus- 
pension of registration as futures commission merchant. 


A copy of this Decision and Order shall be served on each of 
the respondents and on each contract market. 


(No. 9202) 
In re S. LOWENSTEIN & SON. P&S Docket No. 2728. Decided 
July 1, 1964. 


Dismissal—Bankruptcy 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Complainant has filed a motion to dismiss the complaint in this 
proceeding. Complainant states that it has been advised that the 
respondent corporation is no longer engaged in business; that 
the assets of said respondent have been liquidated in bankruptcy 
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proceedings in the United States District Court for the Eastern 
District of Michigan; and that under the circumstances, com- 
plainant does not believe that further action in this proceeding 
will be necessary to effectuate the purposes of the Act. 


Accordingly, complainant’s motion is granted and the com- 
plaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 9203) 


In re KENNETH L. MATTISON. P&S Docket No. 3309. Decided 
July 6, 1964. 


Insolvency—Misrepresentation—Records—Suspension of 
Registration—Consent 


Respondent is ordered to cease and desist from making any false represen- 
tations in the sale of livestock with respect to the price paid by respond- 
dent for such livestock or with respect to any other material fact in- 
volved in the transaction, and is ordered to keep accounts, records and 
memoranda that fully disclose all transactions involved in his business 
under the act. Respondent is suspended as a registrant under the act 
until he is no longer insolvent. 


Mr. Garrett N. Wyss for complainant. Cole & Walker, of Bath, New York, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on May 25, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act. 


Respondent filed an answer on June 17, 1964, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
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the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is Bath, New York, is now, and 
was at all times material herein, registered with the Secretary 
of Agriculture as a dealer buying and selling livestock in com- 
merce for his own account. 


2. The Knoxville Sales Company, Inc., stockyard, Knoxville, 
Pennsylvania, and Valley Stock Yards, Inc., Athens, Pennsyl- 
vania, hereinafter called the stockyards, are now, and were at 
all times material herein, posted stockyards subject to the pro- 
visions of the Act. 


3. Respondent’s current liabilities exceed his current assets. 
As of April 6, 1964, respondent’s current liabilities exceeded his 
current assets by approximately $8,791.88. 


4. During the years 1962 and 1963, respondent had an agree- 
ment with Earl Brahm, Shortsville, New York, pursuant to which 
respondent was to purchase cattle and sheep for Mr. Brahm and 
collect from Mr. Brahm the price respondent paid for such cattle 
plus an agreed upon buying commission. Respondent, on or about 
the dates and in the transactions set forth below, and at divers 
other times during the years 1962 and 1963, purchased cattle 
and sheep at the stockyards pursuant to such agreement. Follow- 
ing the purchases of such cattle and sheep, respondent prepared 
or caused to be prepared invoices made out to Earl Brahm pur- 
porting to show that respondent purchased the cattle and sheep 
at certain prices as set forth below which amounts exceeded the 
true purchase prices by various amounts. The cattle were de- 
livered to Ear] Brahm together with such invoices, and upon the 
basis of the false representations contained in said invoices, 
Earl Brahm paid respondent the purported purchase prices set 
forth therein in addition to the agreed upon buying fees or com- 
missions, as set forth below. In the following tabulation, col- 
umn (a) is a listing of the amounts paid by respondent; (b) is 
a listing of the amounts paid to respondent on the basis of the 
incorrect invoices issued to Earl Brahm; and (c) is a listing of 
the commissions or buying fees paid to respondent by Ear] 
Brahm in addition to the amounts shown on the incorrect in- 
voices. 
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Date No. of Stockyard where 

1962 Head purchased (a) (b) (c) 
July 2 1 Valley Stock Yards, Inc. 151.80 161.00 5.00 
July 10 2 Knoxville Sales Company, Inc. 160.68 170.98 5.00 
July 24 1 Knoxville Sales Company, Inc. 90.00 97.50 5.00 
Sept. 3 1 Valley Stock Yards, Inc. 140.43 157.17 5.00 
Oct. 29 23 Valley Stock Yards, Inc. 161.00 199.64 3.00 
Oct. 29 1 Valley Stock Yards, Inc. 76.86 89.46 1.50 
Oct. 30 If Knoxville Sales Company, Inc. 52.45 838.92 4.25 
Oct. 30 9 Knoxville Sales Company, Inc. 13.74 22.90 2.25 
Nov. 5 5 Valley Stock Yards, Inc. 62.40 79.50 1.25 
Nov. 5 1 Valley Stock Yards, Inc. 15.30 16.80  .25 
Nov. 5 5 Valley Stock Yards, Inc. 53.00 63.60 1.25 
Nov. 5 2 Valley Stock Yards, Inc. 36.00 43.20 .25 
Nov. 5 4 Valley Stock Yards, Inc. 31.20 33.80 1.00 
Nov. 5 5 Valley Stock Yards, Inc. 58.30 67.10 1.25 
Nov. 5 8 Valley Stock Yards, Inc. 30.63 40.43 2.00 
Nov. 5 7 Valley Stock Yards, Inc. 81.13 92.93 1.75 
Dec. 11 1 Knoxville Sales Company, Inc. 125.97 139.23 4.00 

1963 
January 8 1 Knoxville Sales Company, Inc. 123.20 146.08 1.50 
January 8 1 Knoxville Sales Company, Inc. 90.00 95.00 1.50 
January 15 9 Knoxville Sales Company, Inc. 133.62 141.48 2.25 
January 15 13 Knoxville Sales Company, Inc. 165.76 196.84 3.25 
January 15 1 Knoxville Sales Company, Inc. 3.76 4.70 .25 
January 15 1 Knoxville Sales Company, Inc. 3.30 440 .25 
January 15 1 Knoxville Sales Company, Inc. 5.50 6.60. .25 


5. Respondent, during the period from June 26, 1962, through 
February 25, 1963, failed to maintain books and records which 
fully disclosed his business as a dealer under the Act, in that 
respondent failed to maintain a cash book showing cash receipts 
and disbursements, a purchase and sales journal, a file of pur- 
chase invoices, and a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, herein, 
it is concluded that respondent is insolvent within the meaning 


of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Findings of Fact 4 and 5 
herein, respondent has wilfully violated sections 312 and 401 of 


the Act (7 U.S.C. 213, 221). 


The complainant has recommended that the order consented 
to by respondent be issued. The order will be issued. 
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ORDER 


Respondent, in or in connection with the sale of livestock in 
commerce, shall cease and desist from making any false repre- 
sentations with respect to the price paid by respondent for such 
livestock, or with respect to any other material fact involved in 
the transaction. 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a dealer under the Act, including a cash book 
showing cash receipts and disbursements, a purchase and sales 
journal, a file of purchase invoices, and a general ledger of ac- 
counts showing assets, liabilities, income, expenses and net 
worth. 


Respondent is suspended as a registrant under the Act until 
such time as he demonstrates that he is no longer insolvent. 
When respondent demonstrates that he is no longer insolvent, 
a supplemental order will be issued in this proceeding terminat- 
ing this suspension. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 9204) 


In re BILLY BODE AND OSCAR BODE, JR., d/b/a EL CAMPO LIVE- 
STOCK COMMISSION COMPANY. P&S Docket No. 3082. Decided 
July 6, 1964. 


Permitting Employees to Purchase Consigned Livestock—Cease 
and Desist—Records—Consent 


Respondent Billy Bode is ordered (1) to cease and desist from permitting 
employees to purchase for their own account livestock consigned to said 
respondent for sale on a commission basis and (2) to keep accounts, 
records and memoranda that fully and correctly disclose all transac- 
tions involved in his business under the act. Complaint is dismissed as 
to Oscar Bode, Jr. 


Mr. Earl L. Saunders, for complainant. Duckett & Duckett, of El Campo, 
Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “Act,” instituted by a complaint filed by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The complaint charges that the respondents, as members of a 
partnership doing business as E] Campo Livestock Commission 
Company, violated sections 307, 312(a) and 401 of the Act (7 
U.S.C. 208, 213(a), 221), and section 201.57(a) of the regula- 
tions issued under the Act (9 CFR 201.57(a) ). Respondent Billy 
Bode has filed an amended answer in which (1) he admits jur- 
isdictional facts; (2) he denies that he and respondent Oscar 
Bode, Jr., were partners at the time of the transactions involved 
herein and alleged in the complaint, and proposes that the com- 
plaint be dismissed as to respondent Oscar Bode, Jr.; (3) he 
neither admits nor denies the remaining allegations in the com- 
plaint; and (4) he waives oral hearing and the report of the 
hearing examiner and consents to the issuance of a specified or- 
der, with findings of fact and conclusions. Complainant has filed 
a recommendation which recites that it appears from further 
investigation that the respondents ceased operating as partners 
prior to the time of the alleged violations and that at such time 
respondent Oscar Bode, Jr. had no connection with the E] Cam- 
po Livestock Commission Company, and recommending that the 
proposed order be issued and that the complaint be dismissed 
insofar as it relates to respondent Oscar Bode, Jr. 


FINDINGS OF FACT 


1. The El Campo Livestock Commission Company auction mar- 
ket, El] Campo, Texas, hereinafter referred to as the stockyard, 
is now, and was at all times material herein, a posted stockyard 
subject to the provisions of the Act. 


2. Respondent Billy Bode, an individual, is registered with the 
Secretary of Agriculture as a market agency and dealer under 
the the Act, and at all times mentioned herein was so registered. 


38. Respondent Billy Bode, at the stockyard, on or about the 
dates and in the transactions set forth below: 


(a) Permitted his auctioneer, Kenneth Richardson, to pur- 
chase consigned livestock for Richardson’s own account, 
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Date No. of ' 

1962 Head Amount 
September 4 61 $3,674.52 
October 23 2 126.95 
1 78.74 

1 66.32 

1 81.48 

18 931.39 

i) 437.64 

46 4,106.35 

2 151.52 

November 13 11 588.89 
3 166.60 

7 290.25 

7 616.20 

7 626.52 

6 367.03 


(b) Issued buyer’s invoices in connection with the transac- 
tions set forth in the subparagraph above, which invoices failed 
to show the full, true and correct name of Mr. Kenneth Richard- 
son as the purchaser, copies of which became a part of the books 
and records of respondent Billy Bode. 


Date No. of Name Designated Name Designated 
1962 Head on Buyer’s Invoice on “Recap” 
September 4 61 #40 James Rankin 
October 23 2 #004 
1 #00-5 
1 #00-6 
1 #00-7 
Total 5 A. Ross 
October 23 18 Foster 
11 Foster 1 
Total 29 Bobby Foster : 
46 #65 
2 #64 
Total 48 Union Feed 
Yard 
November 13 11 #40 ' 
3 #41 


Bobby Foster 
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CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent Billy Bode has violated sections 307, 
312(a) and 401 of the Act (7 U.S.C. 208, 213(a), 221), and sec- 
tion 201.57 (a) of the regulations thereunder (9 CFR 201.57 (a)). 


Respondent Billy Bode has consented to the issuance of a spe- 
cified order. Complainant has recommended that such order be 
issued and that the complaint be dismissed insofar as it relates 
to respondent Oscar Bode, Jr. It is so concluded. 


ORDER 


Respondent Billy Bode, his agents and employees, shall cease 
and desist from permitting said respondent’s auctioneer, or other 
employees whose duties in connection with the selling of live- 
stock by auction involve the making of determinations or deci- 
sions directly affecting the interests of consignors, to purchase 
for any purpose for their own account livestock consigned to 
said respondent for sale on a commission basis. 


Respondent Billy Bode shall keep accounts, records and mem- 
oranda that fully and correctly disclose all transactions involved 
in his business under the Act including a copy of each buyer’s 
invoice issued by said respondent which shall show the full, true 
and correct name of the purchaser of the livestock and such other 
facts as may be necessary to show fully the true nature of the 
transactions. 


The complaint is dismissed insofar as it relates to respondent 
Oscar Bode, Jr. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 9205) 


In re HAROLD BODE, BILLY BODE, AND OSCAR BODE, JR., d/b/a 
HOCKLEY LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
3083. Decided July 8, 1964. 


Permitting Employees to Purchase Consigned Livestock—Cease 
and Desist—Records—Consent 


Respondents Harold and Billy Bode are ordered (1) to cease and desist from 
permitting employees to purchase for their own account livestock con- 
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signed to said respondents for sale on a commission basis and (2) to 
keep accounts, records and memoranda that fully and correctly disclose 
all transactions involved in their business under the act. Complaint is 
dismissed as to Oscar Bode, Jr. 


Mr. Earl L. Saunders for complainant. Duckett & Duckett, of El Campo, 
Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.), hereinafter 
referred to as the “Act,” instituted by a complaint filed by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The complaint charges that the respondents, as partners doing 
business as Hockley Livestock Commission Company, violated 
sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a), 
221), and section 201.57(a) of the regulations issued under the 
Act (9 CFR 201.57(a)). Respondents Harold Bode and Billy 
Bode have filed an amended answer in which (1) they admit jur- 
isdictional facts; (2) they deny that they and respondent Oscar 
Bode, Jr. were partners at the time of the transactions involved 
herein and alleged in the complaint, and propose that the com- 
plaint be dismissed as to respondent Oscar Bode, Jr.; (3) they 
neither admit nor deny the remaining allegations in the com- 
plaint; and (4) they waive oral hearing and the report of the 
hearing examiner and consent to the issuance of a specified or- 
der, with findings of fact and conclusions. Complainant has filed 
a recommendation which recites that it appears from further 
investigation by the Packers and Stockyards Division that at the 
time of the violations involved herein and alleged in the com- 
plaint, respondent Oscar Bode, Jr. was no longer operating as 
a partner with the other respondents and had no connection with 
the Hockley Livestock Commission Company, and recommending 
that the proposed order be issued and that the complaint be dis- 
missed insofar as it relates to respondent Oscar Bode, Jr. 


FINDINGS OF FACT 


1. The Hockley Livestock Commission Company auction mar- 
ket, Hockley, Texas, hereinafter referred to as the stockyard, is 
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now, and was at all times material herein, a posted stockyard 
subject to the provisions of the Act. 


2. Respondents Harold Bode and Billy Bode were at all times 
material herein partners doing business as Hockley Livestock 
Commission Company. Said respondents are registered with the 
Secretary of Agriculture under the Act as a market agency and 
dealer, and at all times materia] herein were so registered. 


3. Respondents Harold Bode and Billy Bode, at the stockyard, 
on or about the dates and in the transactions set forth below, 
and at divers other times during the year 1962: 


(a) permitted their auctioneer, Kenneth Richardson, to pur- 
chase consigned livestock for his own account. 


Date No. of 
1962 Head Amount 
September 6 5 $ 353.15 
13 27 2,118.39 
70 4,530.65 
20 4 310.30 
14 744.15 
6 497.76 
27 34 2,496.26 
October 4 2 166.57 
35 2,938.06 
pis! 25 1,716.26 
18 14 1,182.05 
25 35 2,465.38 
2 117.00 
November 1 12 630.93 
8 31 1,756.40 
15 38 2,321.46 
29 25 1,662.12 
December 6 30 2,251.75 
13 34 2,766.25 
20 6 485.87 


(b) issued buyer’s invoices in connection with the sale of con- 
signed livestock to Kenneth Richardson, which failed to show the 
full true and correct name of Mr. Richardson as the purchaser 
of the livestock, copies of which invoices were made a part of 
the books and records of respondents Harold Bode and Billy 
Bode. 











PACKERS AND STOCKYARD ACT, 1921 
Cite as 23 A.D. 759 


Date No. of Name Designated on 
1962 Head Buyer’s Invoice 


#41 
#40 
Mattox 
Cx 

40 

41 

45 
Foster 
41 

40 


November 1 


November 8 


— 


November 15 


ee OO O C1 & pO dD 


oo 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondents Harold Bode and Billy Bode violated 
sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a), 
221), and section 201.57(a) of the regulations thereunder (9 
CFR 201.57(a)). 


Respondents Harold Bode and Billy Bode have consented to 
the issuance of a specified order. Complainant has recommended 
that such order be issued and that the complaint be dismissed 
insofar as it relates to respondent Oscar Bode, Jr. It is so con- 
cluded. 


ORDER 


Respondents Harold Bode and Billy Bode, their agents and 
employees, shall cease and desist from permitting said respond- 
ents’ auctioneer, or other employees whose duties in connection 
with the selling of livestock by auction involve the making of 
determinations or decisions directly affecting the interests of 
consignors, to purchase for any purpose for their own account 
livestock consigned to said respondents for sale on a commission 
basis. 


Respondents Harold Bode and Billy Bode shall keep accounts, 
records and memoranda that fully and correctly disclose all 
transactions involved in their business under the Act including 
a copy of each buyer’s statement or invoice issued by said re- 
spondents which shall show the full, true and correct name of 
the purchaser of the livestock and such other facts as may be 
necessary to show fully the true nature of the transactions. 


The complaint is dismissed insofar as it relates to respondent 
Oscar Bode, Jr. 








NORMAN ULDRICH 763 
Cite as 23 A.D. 763 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 9206) 


In re NORMAN ULDRICH. P&S Docket No. 3255. Decided July 8, 
1964. 


Failure to Pay When Due—Checks—Cease and Desist—Consent 


Respondent is ordered to cease and desist from failing to pay when due the 
full purchase price of livestock and from issuing insufficient funds 
checks in payment for such livestock. 


Mr. Samuel J. Harris for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 
plaint filed by the Director, Packers and Stockyards Division, 
Agricultural Marketing Service. Respondent is a dealer within 
the meaning of the Act and is charged with failing to pay, when 
due, the full purchase price of livestock purchased in commerce 
and issuing checks in payment for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in the 
bank on which they are drawn to pay such checks, in violation 
of section 312(a) of the Act (7 U.S.C. 213(a)). 


Respondent filed an answer on May 19, 1964, in which (1) 
he admits the jurisdictional allegations of the Complaint and 
neither admits nor denies the remaining allegations; (2) he 
states that for the purposes of this proceeding and for such 
purposes only, the order in this proceeding may contain find- 
ings of fact and conclusions based upon the allegations of the 
Complaint as the findings of fact and conclusions of the Secre- 
tary; (3) he waives oral hearing and the report of the Hearing 
Examiner; and (4) he consents to the issuance of the cease and 
desist order contained herein. Complainant has recommended 
that the order consented to by respondent be issued. 
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FINDINGS OF FACT j 


1. Bradstreet Stockyards, Grand Island, Nebraska, hereinafter 
called the stockyard, is now, and was at all times material here- 
in a posted stockyard subject to the provisions of the Act. 


2. Respondent is an individual whose address is 1811 South 
16th Street, Lincoln, Nebraska. : 


3. Respondent was at all times mentioned herein, engaged in » So 
the business of a dealer, as that term is defined in the Act, buy- —~ 
ing and selling livestock in commerce for his own account. 


4. Respondent, on the dates and in the transactions set forth 
below, purchased livestock for his own account at the stockyard 
and failed to pay, when due, the full purchase price of such 


livestock. 
Commission Company 
Date No. of Through Which Purchase 
1964 Head Purchases Made Price \ 
January 7 35 Third City Livestock $4,418.66 
Commission Company j 
January 21 46 Third City Livestock 5,046.73 


Commission Company 


5. Respondent, on or about the dates set forth below, issued 
checks in purported payment for livestock purchased through 
the Third City Commission Company, at the stockyard, which : 
checks were returned by the bank upon which they were drawn 
because of insufficient funds in respondent’s account. 


Date Check Bank Upon 
Issued 1964 Which Drawn Amount 
January 7 First National Bank $4,428.66 
Friend, Nebraska } 
January 21 First National Bank 5,046.73 


Friend, Nebraska 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4 and 5, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)). ' t 

Respondent has consented to the issuance of the order set € 


forth below and complainant has recommended that such order 
be issued. The order will be issued. 


 — ae a 
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ORDER 


Respondent shall cease and desist from: 


(1) failing to pay when due the full purchase price of live- 
stock purchased in commerce; 


(2) issuing checks in payment for livestock purchased in com- 
merce without maintaining sufficient funds on deposit in the 
bank on which they are drawn to pay such checks. 


This order shall become effective on the sixth day after serv- 
ice thereof upon the respondent and copies hereof shall be served 
upon the parties. 


(No. 9207) 


In re MARKET AGENCIES AT UNION STOCKYARDS, DENVER, COLO- 
RADO. P&S Docket No. 435. Decided July 9, 1964. 


Continuation of Rates and Charges 


Respondents’ current schedule of rates and charges is continued in effect 
up to and including July 31, 1965. 


Mr. J. Robert Franks for Packers and Stockyards Division, Agricultural 
Marketing Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondents 
are now operating under an order issued on May 9, 1963 (22 
A.D. 487), which as modified by an order issued on July 12, 1963 
(22 A.D. 802), authorizes assessment of the current temporary 
schedule of rates and charges to and including July 31, 1964, 
unless changed by further order before the latter date. 


By a petition filed on June 19, 1964, the respondents requested 
that the current temporary schedule of rates and charges be 
extended to and including July 31, 1965. 


Prior to the issuance of the orders of May 9, and July 12, 
1963, authorizing increases in the rates and charges, notice of 
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the petitions therefor was published in the Federal Register, and 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter. Inasmuch as the present peti- 
tion does not involve an increase of rates and charges lawfully 
prescribed by the Secretary or any rates and charges for serv- 
ices not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 


The Packers and Stockyards Division, Agricultura] Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of May 9, 1963, as modified by the order of July 12, 1963, 
is continued in effect during the life of this order. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it be- 
come effective on August 1, 1964. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in mak- 
ing this order effective may adversely affect the marketing of 
livestock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 


This order shall become effective on August 1, 1964, and re- 
main in effect to and including July 31, 1965, unless modified 
or extended by further order before the latter date. 


Copies hereof shall be served upon the parties. 


(No. 9208) 


In re MELVIN Huss, d/b/a LEXINGTON LIVESTOCK COMMISSION 
Co., and ELwoop LIVESTOCK COMMISSION Co. P&S Docket 
No. 3303. Decided July 9, 1964. 


Purchasing Consigned Livestock—Shippers’ Proceeds—Incomplete 
Records—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) purchasing for his own 
purposes livestock on consignment to him, (2) using shippers’ proceeds 
for purposes other than prompt remittance to consignors, (3) failing to 
make prompt deposit of proceeds, (4) falsifying records, and (5) issu- 
ing incomplete accounts of sale, and is ordered to keep records that 





; 
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fully disclose all transactions involved in his business under the act, 
including the maintenance of a shippers’ proceeds account. Respondent 
is suspended as a registrant for a period of 10 days. 


Mr. Donald E. Graham for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, and Mr. Bernard M. Smith, of Lexington, Nebraska, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a complaint filed on May 15, 
1964, by the Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture. The respondent is registered with the Secretary of Agri- 
culture as a market agency and dealer under the act. The com- 
plaint charges that respondent violated certain provisions of the 
act and the regulations issued thereunder. 


On July 8, 1964, respondent filed an amended answer in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations set forth in the com- 
plaint, waives oral hearing, and consents to the issuance of a 
specified order, to be effective July 13, 1964, containing findings 
of fact and conclusions based upon the allegations set forth in 
the complaint. Complainant has recommended that the order 
consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Melvin Huss, respondent herein, is an individual doing 
business as Lexington Livestock Commission Co. and as Elwood 
Livestock Commission Co, The respondent is a resident of Lex- 
ington, Nebraska. 


(b) The respondent is, and at all times material herein was, 
(1) engaged in the business of conducting and operating two 
public livestock auction markets, namely the Lexington Livestock 
Commission Co., located at Lexington, Nebraska, and the Elwood 
Livestock Commission Co., located at Elwood, Nebraska, (2) 
registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce, and (3) registered with the Sec- 
retary of Agriculture as a market agency buying and selling live- 
stock on a commission basis under the names of the Lexington 
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Livestock Commission Co. and the Elwood Livestock Commis- 
sion Co. 


(c) The Lexington Livestock market, under the name of the 
Lexington Livestock Commission Co., and the Elwood Livestock 
market, under the name of Elwood Livestock Commission Co., 
are, and were at all times material herein, posted stockyards 
subject to the provisions of the act. 


2. Respondent, during the period from October 4, 1962 through 
February 28, 1964, in the course and conduct of his market 
agency operations at the Lexington Livestock market and at the 
Elwood Livestock market, used funds received as proceeds from 
the sale of consigned livestock for purposes of his own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers, thereby endanger- 
ing the faithful and prompt accounting therefor and payment 
of the portions thereof due to the owners or consignors, in that: 


(a) Respondent, on the eleven sale days set forth below, con- 
signed 1591 head of his own livestock to the Lexington Livestock 
market, purchased 917 head of the said livestock in the name of 
Lexington Livestock and in various other names, promptly issued 
to himself checks drawn on the “Custodial Account for Shippers’ 
Proceeds” for the purported sale price of said 917 head of live- 
stock, and used such shippers’ proceeds for eight days before 
reimbursing the “Custodial Account for Shippers’ Proceeds.” 


Number of Number of 
Head of Head of Amount of 
Cattle Consigned Cattle Shippers’ 
Date of Sale Consigned Purchased Back Proceeds Checks 
(1962) 
October 5 66 60 ( 5427.92 
( 3349.34 
October 12 30 30 5971.49 
October 19 34 27 ( 1910.93 
( 1529.18 
November 2 25 25 8089.27 
November 9 66 64 5507.46 
November 16 44 44 5664.44 
(1964) 
January 31 223 111 31,881.83 
February 7 216 17 29,103.58 
February 14 139 40 18,000.31 
February 21 423 282 53,361.56 
February 28 325 217 40,767.08 


Total 





— Fs FP 
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(b) Respondent, at the Lexington Livestock market and at 
the Elwood Livestock market, on the sale dates set forth below, 
purchased either for market support or for other purposes, a 
total of 5221 head of consigned livestock, and in connection there- 
with failed to promptly deposit in the “Custodial Account for 
Shippers’ Proceeds” the purchase price of said livestock. Re- 
spondent, in such transactions, did not pay for said livestock for 
periods in excess of seven days after purchase. 


No. of Livestock 


Purchased by Purchase 
Date of Sale Respondent Price 
(1962) (Lexington Livestock Mkt.) 
October 5 341 $46,250.42 
October 12 279 39,480.54 
October 19 334 23,996.60 
October 26 406 52,625.13 
November 2 635 73,405.61 
November 9 628 73,064.60 
November 16 419 53,944.21 
December 14 419 61,334.85 
December 21 395 55,085.75 
(1964) 
January 31 187 25,122.54 
February 7 153 20,892.16 
February 14 269 32,372.94 
February 21 317 40,808.59 
February 28 274 33,880.64 
(1962) (Elwood Livestock Mkt.) 
October 25 70 7,944.52 
November 15 27 3,099.07 
(1964) 
January 30 4 354.57 
February 6 6 1,102.58 
February 13 8 926.16 
February 20 39 3,315.89 
February 27 11 965.56 


3. (a) Respondent, at the Lexington Livestock market and at 
the Elwood Livestock market, on each of the sale dates set forth 
in paragraph 2(b) above, purchased, for speculative purposes, 
consigned livestock. 


(b) Respondent, in connection with the purchases of the live- 
stock referred to in paragraph 3(a) above, purchased under one 
or more of the following false, fictitious or otherwise incorrect 
names: ‘Catlett’, “Harmon”, “Jensen”, ‘“Pheiffer’, ‘Larsen’, 
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“Gilbert K”, “Tom Apgar”, “Badgley”, “T. Powers”, “McBride”, 
“Shepard”, “Donaldson Bros.”, “Adams”, “Art Van Lah”, and 
“Art Margritz”. 


(c) Respondent, in connection with the purchases of the live- 
stock referred to in paragraph 3(a) above, submitted to the con- 
signors of the livestock accounts of sale and scale tickets which 
showed false, fictitious or otherwise incorrect names as the 
names of the purchasers of the livestock; and retained copies of 
such accounts of sale and scale tickets as a part of respondent’s 
records. 


4. Respondent, during the period from on or about October 4, 
1962, through February 28, 1964, in connection with his market 
agency operations under the act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all transac- 
tions involved in his business. Respondent, during such period, 
failed to keep: (a) a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth, and including there- 
in accounts showing cash on hand, inventories, accounts receiv- 
able, accounts payable, notes payable, capital invested, and sur- 
plus or profit; (b) a market support journal showing livestock 
purchased from consignment in the name of the market agency 
and the sales of the livestock so purchased. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 through 
4 hereof, it is concluded that respondent has wilfully violated 
sections 307, 312(a), and 401 of the act (7 U.S.C. 208, 213(a) 
221), and sections 201.40, 201.41, 201.42, 201.43, 201.57, and 
201.59 of the regulations (9 CFR 201.40, 201.41, 201.42, 201.43, 
201.57, 201.59). Respondent has consented to the issuance of 
the order set forth below to be effective on July 13, 1964, and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 


Respondent Melvin Huss, directly or through any corporate 
or other device, his agents, representatives, and employees, shall 
cease and desist from: 


(1) Purchasing for his own speculative purposes, livestock 
consigned to respondent for sale on a commission basis. 
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(2) Using, for purposes of his own and for purposes other 
than the payment of lawful marketing charges and the remit- 
tance of net proceeds to consignors, the proceeds received from 
the sale of consigned livestock. 


(3) Failing to deposit in his “Custodial Account for Shippers’ 
Proceeds,” before the close of the next business day following 
the sale of consigned livestock, the full purchase price of all con- 
signed livestock purchased by respondent for market support 
purposes, or used by respondent to fill purchase orders. 


(4) Knowingly falsifying, or causing to be falsified, in whole 
or in part, accounts of sale, scale tickets, or other records cov- 
ering the purchase or sale in commerce of livestock. 


(5) Issuing accounts of sale and scale tickets to the consign- 
ors of livestock which fail to show fully the full, true and correct 
names of the purchasers of livestock and such other facts as may 
be necessary to show the true nature of the transactions. 


Respondent, his agents, representatives, and employees, are 
hereby ordered and directed to: 


(1) Establish and maintain, as part of respondent’s accounts, 
records and memoranda, a separate account which fully and cor- 
rectly discloses all information concerning the handling and dis- 
position of consigned livestock purchased by respondent for mar- 
ket support purposes. 


(2) Prepare and keep, as part of respondent’s accounts, rec- 
ords, and memoranda, accounts of sale, purchase invoices and 
scale tickets which fully and correctly disclose all information 
relating to the sale and purchase of livestock. 


(3) Prepare and keep, in all other respects, such accounts, rec- 
ords and memoranda as will fully and correctly disclose all trans- 
actions involved in respondent’s business under the act, including 
among other things: a general ledger of accounts showing assets, 
liabilities, income, expenses, and net worth, and including there- 
in accounts showing cash on hand, inventories, accounts receiv- 
able, accounts payable, notes payable, capital invested, and sur- 
plus or profit. 


(4) Deposit the gross proceeds received from the sale of live- 
stock handled on a commission or agency basis in a separate 
bank account designated as “Custodial Account for Shippers’ 
Proceeds,” or by a similar identifying designation. Such account 
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shall be drawn on only for payment of the net proceeds due the 
consignor or shipper, or such other person or persons whom re- 
spondent has knowledge is entitled thereto, and to obtain there- 
from the sums due respondent as compensation for his services, 
as set out in his tariff, and for such sums as are necessary to 
pay all legal charges against the consignment of livestock which 
respondent may, in his capacity as agent, be required to pay for 
and on behalf of the consignor or shipper. Respondent shall keep 
such accounts and records as will at all times disclose the names 
of the consignors and the amount due and payable to each from 
the funds in the Custodial Account for Shippers’ Proceeds, and 
the handling of the funds in such account. 


Respondent is suspended as a registrant under the act for a 
period of 10 days from the effective date of this Order. 


This order shall become effective on July 13, 1964 and copies 
hereof shall be served upon the parties. 


(No. 9209) 


In re RALPH ZIMMERMAN. P&S Docket No. 3080. Decided July 
10, 1964. 


Insolvency—Checks—Records—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) operating while insol- 
vent, (2) failing to pay in full for livestock purchased and (8) issu- 
ing insufficient funds checks, and is ordered to keep records that fully 
disclose all transactions involved in his business under the act. Respond- 
ent is suspended as a registrant under the act for 90 days and there- 
after until he is no longer insolvent. 


Mr. Ronald D. Cipolla for complainant. Mr. Chester Neil Sutton, of Blair, 
Nebraska, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on January 28, 1964, by the Director, Packers and 
Stockyards Division, Agricultura] Marketing Service, United 
States Department of Agriculture, charging that respondent’s 
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financial condition does not meet the requirements of the act (7 
U.S.C. 204) and that respondent violated the act and the regu- 
lations promulgated thereunder (9 CFR 201.1 et seq.), herein- 
after referred to as the regulations, in various respects. 


On June 25, 1964, respondent filed an amended answer in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations set forth in 
the complaint, waives ora] hearing, and consents to the issuance 
of a specified order containing findings of fact and conclusions 
based upon the allegations set forth in the complaint. Com- 
plainant has recommended that the order consented to by re- 
spondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is 8221 South 48th 
Street, Omaha, Nebraska, is now, and was at all times material 
herein, a dealer within the meaning of the act, registered with 
the Secretary of Agriculture to buy and sell livestock in com- 
merce for his own account. 


2. The Fairbury Livestock Company, Fairbury, Nebraska, the 
Wells Commission Company Stockyards, Fremont, Nebraska, the 
Union Stock Yards, Omaha, Nebraska, the Moorhead Auction 
Company, Moorhead, Iowa, the Sioux Center Sales Company, 
Sioux Center, Iowa, the Sioux City Stock Yards, Sioux City, 
Iowa, and the St. Joseph Stock Yards, So. St. Joseph, Missouri, 
hereinafter referred to as the stockyards, are now, and were at 
all times material herein, posted stockyards subject to the pro- 
visions of the act. 


3. Respondent’s current liabilities presently exceed his cur- 
rent assets, and at all times since on or about December 31, 1962, 
respondent’s current liabilities have exceeded his current assets. 
As of July 31, 1963, respondent’s current liabilities exceeded his 
current assets by approximately $23,616.33. 

4. Respondent, during the period December 31, 1962 to July 
31, 1963, operated at the stockyards as a dealer while his cur- 
rent liabilities exceeded his current assets. 


5. Respondent, on or about the dates set forth in the tabula- 
tion below, purchased livestock in commerce and issued checks 
in payment of the purchase price thereof, which checks were re- 
turned unpaid by the bank upon which they were drawn because 
of insufficient funds. 
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Date Purchased From Amount 
July 3, 1962 Fairbury Livestock Company $9,514.59 
July 10, 1962 Fairbury Livestock Company 9,242.74 
March 8, 1963 Sioux Center Sales Company 5,004.78 
March 22, 1963 Sioux Center Sales Company 5,039.03 


6. Respondent has failed to pay the full purchase price of the 
livestock referred to in Finding of Fact 5 above. 


7. Respondent, during the period from on or about December 31, 
1961 to on or about July 31, 1963, in connection with his dealer 
operations under the act, failed to keep accounts, records, and 
memoranda which fully and correctly disclosed transactions in- 
volved in his business. Respondent, during such period, failed 
to keep: (a) a general ledger of accounts showing assets, liabil- 
ities, income, expenses, and net worth, (b) a cash book showing 
all cash received and disbursed, (c) monthly bank reconcilia- 
tions, (d) a record of the number, weight, and price of livestock 
bought, sold, or otherwise disposed of each business day, and (e) 
a record of inventories. 


8. On June 30, 1952, the Judicial Officer of the United States 
Department of Agriculture, acting as and for the Secretary of 
Agriculture of the United States, under authority delegated to 
him by said Secretary to perform regulatory functions, issued a 
consent order (11 A.D. 529) pursuant to the act, ordering re- 
spondent to cease and desist from violating the act in the man- 
ner set forth in the Findings of Fact and suspending respond- 
ent’s registration as a dealer under the act for a period of 90 
days and thereafter until such time as he demonstrates to the 
Livestock Branch that he is no longer insolvent. Findings of Fact 
1, 3, 4, and 6 of said order stated: 


“1. The Broken Bow Stockyards, Broken Bow, Nebraska, and 
the Fairbury Livestock Company, Fairbury, Nebraska, herein- 
after referred to as the stockyards, at all times mentioned here- 
in were posted stockyards subject to the provisions of the act. 


38. Respondent, during December, 1951, in the transactions set 
forth in the order of inquiry, engaged in the unfair and decep- 
tive practice of issuing checks to cover the cost of livestock pur- 
chased by him at the stockyards knowing that he did not have 
on deposit in the banks upon which such checks were drawn suf- 
ficient funds to pay such checks. 
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4. Respondent at the time of the transactions referred to in 
Finding of Fact 3 operated as a dealer at the stockyard while 
in a state of insolvency. 


6. Respondent is insolvent.” 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent is insolvent within the meaning of the act (7 U.S.C. 
204). 


By reason of the facts set forth in Findings of Fact 4, 5, 6, 
and 8 herein, respondent has wilfully violated section 312(a) of 
the act (7 U.S.C. 213(a)). 


By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated section 401 of the act and sec- 
tion 201.46 of the regulations (9 CFR 201.46). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: (1) engaging in busi- 
ness as a dealer under the act while his current liabilities exceed 
his current assets; (2) failing to pay the full purchase price of 
livestock purchased in commerce; (3) issuing checks in payment 
of livestock purchased in commerce without having and main- 
taining sufficient funds on deposit to pay such checks. 


Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business under the act, including: (a) a general ledger of 
accounts showing assets, liabilities, income, expenses, and net 
worth, (b) a cash book showing all cash received and disbursed, 
(c) monthly bank reconciliations, (d) a record of the number, 
weight, and price of livestock bought, sold, or otherwise disposed 
of each business day, and (e) a record of inventories. 


Respondent is suspended as a registrant under the act for a 
period of 90 days and thereafter until he demonstrates that he 
is no longer insolvent. When respondent demonstrates that he is 
no longer insolvent, a supplemental order will be issued in this 
proceeding terminating such suspension after the 90-day period. 














PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 776 


776 





Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service hereof upon 
the respondent. 


(No. 9210) 


In re DAVENPORT LIVESTOCK AUCTION, INC. P&S Docket No. 
3085. Decided July 10, 1964. 


Insolvency—Misuse of Shippers’ Proceeds—Shippers’ Proceeds 
Account—Cease and Desist—Consent 


Respondent is ordered to cease and desist from (1) operating while insol- 
vent and (2) using shippers’ proceeds for purposes of its own and is 
ordered to establish a shippers’ proceeds account. 


Mr. Samuel J. Harris for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed January 30, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging that the respondent’s finan- 
cial condition does not meet the requirements of the Act (7 
U.S.C. 204) ; and that respondent violated certain provisions of 
the Act and regulations thereunder (9 CFR 201.1 et seq.). On 
June 30, 1964, respondent filed an amended answer in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order with findings and conclusions based 
on the allegations of the complaint. 


Complainant has filed a recommendation stating that as a re- 
sult of a recent investigation, complainant is satisfied that re- 
spondent’s present financial condition meets the requirements of 
the Act and recommending that the order consented to by re- 
spondent be issued. 
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FINDINGS OF FACT 


1. The Davenport Livestock Auction, Inc. stockyard, Daven- 
port, Washington, hereinafter referred to as the stockyard, is 
now, and was at all times mentioned herein, a posted stockyard 
subject to the provisions of the Act. 


2. The respondent, Davenport Livestock Auction, Inc., a cor- 
poration with a place of business at Davenport, Washington, is 
registered as a market agency and dealer under the Act and at 
all times mentioned herein was so registered. 


3. At the time of the issuance of the complaint, respondent’s 
current liabilities exceeded its current assets. 


4. Respondent, during the period July 31, 1963 through Sep- 
tember 30, 1963, engaged in business as a market agency and 
dealer at the stockyard, notwithstanding the fact that during 
such period respondent’s current liabilities exceeded its current 
assets. 


5. Respondent, during the period July 31, 1963 through Sep- 
tember 30, 1963, used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis at 
the stockyard, for purposes of its own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net pooceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portion thereof 
due the owners or consignors. As of September 30, 1963, the 
respondent had a shortage in shippers’ proceeds in the approxi- 
mate amount of $43,416.00. 


CONCLUSIONS 


By reason of the facts set forth in the findings of fact 4 and 
5, it is concluded that respondent has violated section 312(a) of 
the Act (7 U.S.C. 213(a)) and sections 201.40 and 201.41 of the 
regulations thereunder (9 CFR 201.40, 201.41). 


Respondent has consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued. The order will be issued. 

ORDER 

Respondent shall cease and desist from: 


(1) Operating as a market agency or dealer, in commerce, 
while its current liabilities exceed its current assets; 
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(2) Using shippers’ proceeds for purposes of its own and pur- 
poses other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers. 


Respondent shall deposit the gross proceeds from the sale of 
livestock on a commission basis in a separate bank account des- 
ignated as “Custodial Account for Shippers’ Proceeds,” or by a 
similar designation and shall not withdraw funds therefrom for 
any purpose except those for which shippers’ proceeds may prop- 
erly be used as set forth in section 201.42 of the regulations 
promulgated under the Act (9 CFR 201.42). 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies thereof shall be served 
upon the parties. 


(No. 9211) 


JOHN F. CONLEY v. AMERICAN HEREFORD FARMS, INC. P&S 
Docket No. 3282. Decided July 10, 1964. 


Misrepresentation—Damages—Default 


The failure of respondent to file an answer to the complaint constitutes 
admission of the facts alleged in the complaint. Reparation is awarded 
to complainant. 


Complainant pro se. Mr. Samuel J. Harris, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The proceeding was instituted by a com- 
plaint filed on December 30, 1963, in which it is alleged that com- 
plainant ordered fifty polled steer calves from the respondent; 
and that the calves delivered were not as represented by respond- 
ent in letters, advertisements, and pamphlets. Complainant seeks 
reparation in the amount of $2,400.00. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division of the Depart- 
ment and filed in this proceeding pursuant to section 202.40 of 
the rules of practice (9 CFR 202.40), were served upon the re- 
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spondent on March 24, 1963. A copy of the investigative report 
was served upon complainant on January 20, 1964. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service, and that a failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint (9 CFR 202.41). Notwithstanding such 
notice of the applicable provisions of the rules of practice, re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, John F. Conley, an individual residing in 
Holly, Colorado, is a farmer. 


2. Respondent, American Hereford Farms, Inc., Tonganoxie, 
Kansas, a corporation, was, at all times material herein, engaged 
in the business of a dealer, as defined in the Act, and was regis- 
tered with the Secretary of Agriculture so to operate. 


3. On the basis of representations made by respondent in let- 
ters, advertisements and pamphlets, complainant ordered 50 
“high quality,” “top grade,” polled steer calves in commerce from 
respondent. The purchase price was $99 per head. 


4. The calves delivered by respondent were not as represented 
in that they were of low quality, some had horns, several were 
very sick, and several of the calves were bulls. The animals were 
shipped by respondent from Kansas. They were delivered to com- 
plainant at his farm in Colorado. 


5. Complainant paid a total of $4,950 for the calves. The mar- 
ket value of the calves delivered was $62.50 per head. Complain- 
ant paid a total of $200 for medicines given to the calves, the 
castration of the bulls and the dehorning of the calves which 
were not polled. 


6. The complaint was filed within 90 days of the accrual of the 
cause of action. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and admission of the facts 
alleged in the complaint, as provided in the rules of practice (9 
CFR 202.41). By making misrepresentations in connection with 
a sale of livestock in commerce, respondent engaged in an un- 
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just practice in violation of the Act for which reparation may 
be awarded in the amount of the damages sustained in conse- 
quence thereof. The measure of complainant’s damages is the 
difference between the market value, at the time and place of 
delivery, of the calves received and of calves as represented by 
respondent, plus any incidental damages incurred as a result of 
the misrepresentations. The market value of the calves deliv- 
ered by respondent was $62.50 per head or a total of $3,125.00. 
In the absence of another guide, the contract price ($4,950) is 
considered to be the market value of animals conforming to the 
contract. The difference between the market value of the calves 
received and of calves as represented was therefore $1,825.00. 
The incidental damages incurred by complainant (for medicines, 
dehorning and castration) amounted to $200. On the basis of all 
of the foregoing, it is concluded that respondent was damaged 
in the total amount of $2,025.00. Damages need not be estab- 
lished with exactness. It suffices if a reasonable basis for their 
computation is afforded. Eastman Co. v. Southern Photo Co., 273 
U.S. 359, 379 (1927) ; Natural Bridge Packing Co. v. Ganey, 15 
A.D. 818, 823 (1956). 

While complainant seeks reparation in a greater amount, the 
facts alleged in support of his claim do not afford a basis for the 
recovery of a larger sum. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $2,025.00, with 
interest thereon at the rate of 5% per annum from November 
1, 1963, until paid. 
Copies hereof shall be served upon the parties. 


(No. 9212) 


In re ALLAN H, KEEFER, d/b/a DOUD AND KEEFER. P&S Docket 
No. 3107. Decided July 15, 1964. 


Insolvency—Checks—Failing to Pay When Due—Suspension of 
Registration—Consent 


Respondent is ordered to cease and desist from (1) issuing insufficient funds 
checks in payment of purchased livestock and (2) failing to pay when 
due the full purchase price of such livestock. Respondent is suspended 

as a registrant under the act until he is no longer insolvent but this 
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suspension shall be held in abeyance and not become effective so long 
as respondent does not engage in business as a market agency or dealer 
under the act. 

Mr. Jerome S. Ducrest, for complainant. Mr. Arthur Morse, of Chicago, 
Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seqg.). The Com- 
plaint filed by the Acting Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service on February 13, 1964, 
charges that, on a specified date, respondent’s current liabilities 
exceeded his current assets and, at present, respondent is un- 
able to meet his current financial obligations, and charges re- 
spondent with various violations of the Act. In an answer filed 
on June 24, 1964, respondent admits the jurisdictional allega- 
tions in the Complaint and submits to the jurisdiction of the Sec- 
retary in the matter, neither admits nor denies the remaining 
allegations, waives oral hearing and the report of the Examiner, 
and consents to the issuance of an order, with findings of fact 
and conclusions, requiring him to cease and desist from the prac- 
tices complained of in said Complaint and suspending his reg- 
istration until he demonstrates that he is no longer insolvent, 
such suspension, however, to be held in abeyance and not to be- 
come effective so long as respondent does not engage in business 
as a market agency or dealer under the Act. Complainant has 
recommended that the order agreed to by respondent in said 
answer be issued. 


FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, is now and was at all times mentioned 
herein a posted stockyard subject to the provisions of the Act. 

2. Respondent is now and was at all times mentioned herein 
registered with the Secretary of Agriculture to buy cattle on a 
commission basis at the stockyard. 

3. (a) Respondent’s total current liabilities, as of January 14, 
1964, exceeded his current assets by $119,375.61. As of said 
date, respondent had current liabilities totalling $152,651.81 and 
had, to offset said current liabilities, current assets totalling only 
$33,276.20, resulting in said excess of current liabilities over cur- 
rent assets of $119,375.61. 
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(b) Respondent presently is unable to meet his current finan- 
cial obligations as they come due in the usual course of business. 


4. (a) Respondent, at the stockyard, on the dates and in the 
transactions listed below, purchased cattle from various regis- 
tered market agencies for the account of certain undisclosed 
principals and, in payment for such livestock, issued checks on 
his “brokerage account” in the Drovers National Bank of Chi- 
cago, Chicago, Illinois, which checks, when presented for payment, 
were returned unpaid because of insufficient funds in respondent’s 
said bank account, as follows: 


Person for No. of 
Date of Market Agency from Whom Head Amt. of Check 
Purchase Which Purchased Purchased Purchased Purchase No. 
1963 


Dec. 13 Conklin Brothers & 


Looney, Inc. Forest 65 $17,935.03 1959 

Po W. O. Jennings & Co. Forest 10 2,800.37 1961 
Dec. 16 Adams, Corrick, and 

Kelcker Forest 15 5,038.38 
oe ” © Kingsford 14 3,234.67 1969 
5 Goma Alexander, Conover 

& Co. Bloomfield 16 4,049.10 
ney ” - Eckert 2 424.60 1970 
_- H. L. Copeland & Co. Bloomfield 21 5,310.00 1971 
oo Hatch Livestock 

Comm. Forest 2 613.82 
Pe ~ - Eckert 6 1,537.25 
ws ss zs Virginia 29 6,907.51 1973 
i) Illinois Producers 

Livestock Assn. Eckert 18 4,189.15 2008 
eed Ingwersen, Leighton, 

& Compton Forest 24 5,883.66 1975 
ag Martin Brothers 

& Co. Virginia 10 2,341.90 
satis. . = Eckert 9 2,071.30 1976 
ee McCausland, Hoag, 

and Vaughan Kingsford 36 7,277.44 1977 
men Miller, White, & 

Woods Eckert 6 1,534.02 2010 
aa Peters, Turnbull 

& Co. Forest 38 11,756.72 1979 
ee he Rosenbaum Bros. 

& Co. Forest 19 6,440.79 1980 
= Swanson, Gilmore 

and Castenholz Eckert 12 2,552.05 2011 
fe wes Dolan, Ludeman & Co. Forest 109 32,001.42 1972 


eae Walters & Dunbar, 
Inc. Eckert 50 10,996.70 2012 
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(b) Respondent, as of the date of the issuance of the Com- 
plaint, had failed to pay the market agencies for the cattle pur- 
chased in the transactions described and listed in subparagraph 
(a) above. 


CONCLUSIONS 


By reason of the facts stated in Finding 3 hereof, respondent 
is insolvent within the meaning of the Act of Congress approved 
July 12, 1943 (7 U.S.C. 204), and by reason of the facts stated 
in Finding 4, respondent has violated sections 307 and 312 of 


the Act. 


Inasmuch as respondent has consented that the following order 
be issued and complainant has recommended that such action be 
taken the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


(a) Issuing checks to pay for livestock purchased in commerce 
without having and maintaining on deposit in the bank upon 
which such checks are drawn sufficient funds to pay such checks; 


and 


(b) Failing to pay when due the full purchase price of live- 
stock purchased in commerce. 


Respondent is suspended as a registrant under the Act until 
he demonstrates that he is no longer insolvent; however, this 
suspension shall be held in abeyance and not become effective 
so long as respondent does not engage in business as a market 
agency or dealer under the Act. 


This order shall become effective six days after service upon 
respondent. 


Copies hereof shall be served upon the parties. 
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(No. 9213) 


In re MARKET AGENCIES AT THE SIOUX CITY STOCKYARDS, SIOUX 
City, Iowa. P&S Docket No. 308. Decided July 15, 1964. 


Modification of Rates and Charges 


Respondents are authorized to modify the current schedule of rates and 
charges and to assess such charges up to and including July 31, 1966. 


Mr. J. Robert Franks for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Ashley Sellers for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on July 16, 1962 (21 
A.D. 774), which as modified by an order issued on August 27, 
1962 (21 A.D. 891), authorizes assessment of the current tem- 
porary schedule of rates and charges to and including July 31, 
1964, unless modified or extended by further order before the 
latter date. 


On June 9, 1964, a petition was filed on behalf of the respond- 
ents requesting authority to modify the current temporary sched- 
ule of rates and charges in certain respects, and requesting that 
the current schedule, as so modified, be continued in effect to and 
including July 31, 1966. 


Notice of the petition and its contents was published in the 
Federal Register on June 23, 1964 (29 F.R. 7947), and, although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matter, no interested person notified 
the Hearing Clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer recommending that the 
petition be granted, and that the order to be issued become effec- 
tive as soon as possible. 


Since the parties are agreed, the respondents are authorized 
to modify the current temporary schedule of rates and charges 
as requested in the petition filed on June 9, 1964, and to assess 
such current schedule, as so modified, during the life of this 
order. 
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The Packers and Stockyards Act provides that orders of this 
nature shall not become effective in less than five days after 
their date. Undue delay in making this order effective may ad- 
versely affect the marketing of livestock. Accordingly, good cause 
is found for making this order effective in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including July 31, 
1966, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 9214) 


In re R. L. GIBSON. P&S Docket No. 3244. Decided July 15, 1964. 


Insolvency —Checks—Records—Suspension of Registration—Default 


Respondent is ordered to cease and desist from (1) failing to pay the full 
purchase price of livestock purchased and (2) issuing insufficient funds 
checks and is ordered to keep accounts, records and memoranda that 
fully disclose all transactions in his business under the act. Respondent 
is suspended as a registrant under the act for 30 days and thereafter 
until he is no longer insolvent. 


Mr. Ronald D. Cipolla for complainant. Mr. Will Rogers, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 13, 1964, by the Act- 
ing Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
Respondent is registered with the Secretary under the act as a 
dealer to buy and sell livestock in commerce for his own account 
and is charged with failing to meet the financial and record keep- 
ing requirements of the act, issuing checks in payment for live- 
stock purchased in commerce without having sufficient funds on 
deposit in the bank upon which they were drawn to pay such 
checks and failing to pay for livestock purchased in commerce. 
A copy of the complaint and a copy of the rules of practice were 
served upon respondent April 17, 1964. 
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At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint, and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. 
On June 9, 1964, the hearing examiner filed a report recommend- 
ing that respondent be found to have violated the act as charged, 
be ordered to cease and desist from such violations and to keep 
accounts, records and memoranda which fully and correctly dis- 
close al] transactions involved in his business under the act and 
be suspended as a registrant under the act for a period of 30 
days and thereafter until he is no longer insolvent. No excep- 
tions to the hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. Respondent, R. L. Gibson, is an individual whose address 
is Route 2, Red Level, Alabama. Respondent is now and was at 
all times material herein a dealer within the meaning of the act 
and registered with the Secretary to buy and sell livestock in 
commerce forh his own account. 


2. The Farmers Co-operative Market, Inc., stockyard, Opp, 
Alabama, the Andalusia Livestock Auction, Andalusia, Alabama, 
the Conecuh Co-operative Stockyard, Evergreen Alabama, and 
the Robertsdale Livestock Auction, Inc., stockyard, Robertsdale, 
Alabama, are now and were at all times material herein posted 
stockyards subject to the provisons of the act. 


3. Respondent’s current liabilities presently exceed his cur- 
rent assets. As of March 12, 1964, respondent’s current liabil- 
ities exceeded his current assets by approximately $5,591. 


4. Respondent purchased livestock in commerce for his own 
account at the stockyards and at the time of purchase or subse- 
quent thereto issued checks in purported payment of the pur- 
chase prices thereof, which checks were returned unpaid by the 
bank upon which they were drawn because of insufficient funds 
in respondent’s account, as follows: 
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Date 1963 No. of Head Purchased At Amt. 

November 20 7 Farmers Cooperative Market $ 538.60 
December 3 25 Andalusia Livestock Auction, Inc. 1,518.60 
December 9 12 Conecuh Co-operative Stockyard 861.96 
December 10 17 Andalusia Livestock Auction, Inc. 1,258.49 
December 23 77 Robertsdale Livestock Auction, Inc. 1,153.50 


5. As of March 12, 1964, respondent had failed to pay any 
part of the purchase prices of the livestock referred to in Find- 
ing of Fact 4 above. 


6. During the period from on or about November 20, 1963, to 
on or about March 12, 1964, in connection with his dealer oper- 
ations under the act, respondent failed to keep accounts, records, 
and memoranda which fully disclosed all transactions involved 
in his business. Respondent, during such period, failed to keep 
a purchase and sales journal, a cash receipts journal showing all 
cash received, a cash disbursements journal or a check register 
showing all cash disbursed, a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth, and monthly 
bank reconciliations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent is insolvent within the meaning of the Act of Congress ap- 
proved July 12, 1943 (7 U.S.C. 204). See e.g., in re Southern 
Buyers, Inc., 14 A.D. 811 (1955) ; In re Kenneth P. Williams, 21 
A.D. 1429 (1962); In re Martin Livestock Sales, Inc., 21 A.D. 
1211(1962). Also, respondent’s failures to pay the full purchase 
prices of livestock purchased in commerce and the issuance of 
checks in payment for livestock purchased in commerce without 
having sufficient funds on deposit in the bank upon which they 
were drawn to pay such checks, as set forth in Findings 4 and 
5, constitute willful violations of section 312(a) of the act (7 
U.S.C. 213(a)). Further, respondent willfully violated section 
401 of the act (7 U.S.C. 221) and section 201.46 of the regulations 
issued thereunder (9 CFR 201.46) on the basis of the facts set 
forth in Finding of Fact 6. Respondent should be ordered to 
cease and desist from the violations of section 312(a) found 
herein and to keep accounts, records and memoranda which fully 
disclose all transactions involved in his business under the act 
and respondent should be suspended as a registrant under the 
act for a period of 30 days and thereafter until he is no longer 
insolvent. 
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ORDER 


Respondent shall cease and desist from (1) failing to pay the 
full purchase price of livestock purchased in commerce, and (2) 
issuing checks in payment of livestock purchased in commerce 
without having and maintaining sufficient funds on deposit in the 
bank on which they are drawn to pay such checks. 


Respondent shall keep such accounts, records and memoranda 
which fully disclose all transactions involved in his business under 
the act, including, a purchase and sales journal, a cash disburse- 
ments journal or a check register showing all cash disbursed, a 
cash receipts journal showing all cash received, a general regis- 
ter of accounts showing assets, liabilities, income, expenses, and 
net worth, and monthly bank reconciliations. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. At the request 
of respondent, when he demonstrates that he is no longer insol- 
vent, a supplemental order will be issued in this proceeding ter- 
minating such suspension after the 30-day period. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 9215) 


In re RAYMOND DOUGLAS COOLEY. P&S Docket No. 3315. Decided 
July 16, 1964. 


Bonding Requirements—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from engaging in the business of 
a dealer or of a market agency without filing and maintaining a rea- 
sonable bond or its equivalent, and is suspended as a registrant under 
the act until he complies with the bonding requirements. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 10, 1964, by the Acting Director, Packers 
and Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with vio- 
lations of the Act and the regulations thereunder (9 CFR 201.1 
et seq.), hereinafter referred to as the regulations. 


Respondent filed an answer on July 6, 1964, in which respond- 
ent admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings and conclusions, for 
the purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Arizona Livestock Auction stockyard, Phoenix, Ari- 
zona, and the Casa Grande Livestock Auction Company stock- 
yard, Casa Grande, Arizona, hereinafter referred to as the stock- 
yards, are now, and were at all times material herein, posted 
stockyards subject to the provisions of the Act. 


2. Respondent, whose address is 13 Thornwood Acres, Scotts- 
dale, Arizona, is now, and was at all times material herein, en- 
gaged in the business of a dealer and of a market agency, buy- 
ing and selling livestock in commerce for his own account and 
buying livestock in commerce on a commission basis, and is now, 
and was at all times material herein, registered with the Secre- 
tary of Agriculture as a dealer and a market agency, buying and 
selling livestock in commerce for his own account, and buying 
livestock in commerce on a commission basis. 


3. Respondent’s surety bond was terminated on January 29, 
1964, Respondent, by letter dated January 13, 1964, was notified 
of such termination date and was informed that he would have 
to furnish a new bond if he continued to operate after January 
29, 1964, as a dealer buying or selling livestock in commerce for 
his own account. Notwithstanding such notice, respondent con- 
tinued to engage in the business of buying and selling livestock 
at the stockyards as a dealer buying and selling livestock at the 
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stockyards on a commission basis, without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the Act 
and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, the re- 
spondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). Inasmuch as respondent has consented 
to the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer or of a market agency as defined in the Act, 
without filing and maintaining a reasonable bond or its equiva- 
lent as required by the Act and the regulations thereunder. 


Respondent is suspended as a registrant under the Act until 
such time as he complies fully with the bonding requirements 
of the Act and the regulations. When respondent has complied 
fully with the bonding requirements of the Act and the regula- 
tions, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9216) 


In re JEWEL EARLY, d/b/a RANDOLPH COUNTY SALES COMPANY 
and EARLY LIVESTOCK AGENCY. P&S Docket No. 3203. De- 
cided July 16, 1964. 


Insolvency—Failure to Remit and to Pay When Due—Misuse of 
Shippers’ Proceeds—Suspension of Registration—Default 


Respondent is ordered to cease and desist from (1) failing to pay when 
due for purchased livestock, (2) failing to pay consignors the net pro- 
ceeds received from sale of their livestock and (3) using proceeds re- 
ceived from the sale of consigned livestock for purposes of his own. 
Respondent is suspended as a registrant for a period of 30 days and 
thereafter until he is no longer insolvent. 
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Mr. Raymond W. Fullerton for complainant. Mr. Will Rogers, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a complaint filed April 7, 1964, by the Direc- 
tor, Packers and Stockyards Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondent 
is registered with the Secretary under the act as a market agency 
selling livestock on a commission basis and as a dealer buying 
and selling livestock for his own account and is charged with 
failing to meet the financial requirements of the act, failing to 
pay when due the purchase price of livestock purchased in com- 
merce, failing to remit consignment proceeds and using ship- 
pers’ proceeds for purposes of his own, in violation of the act 
and the regulations issued thereunder. A copy of the complaint 
and a copy of the rules of practice were served upon respond- 
ent April 13, 1964. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint, and, in effect, a waiver of oral hearing. Notwithstand- 
ing such notice, respondent has not filed an answer. The matter 
was referred to Will Rogers, Hearing Examiner, Office of Hear- 
ing Examiners, United States Department of Agriculture, for 
the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice. On 
June 17, 1964, the hearing examiner filed a report recommend- 
ing that respondent be found to have violated the act as charged, 
be ordered to cease and desist from such violations and be sus- 
pended as a registrant under the act for a period of 30 days and 
thereafter until he is no longer insolvent. No exceptions to the 
hearing examiner’s report were filed. 


FINDINGS OF FACT 


1. The Corning Sales Company stockyard, Corning, Arkansas, 
the Mammoth Spring Livestock Auction Co. stockyard, Mam- 
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moth Spring, Arkansas, the Randolph County Sales Company 
stockyard, Pocahontas, Arkansas, and the Searcy County Auc- 
tion Co. stockyard, Marshall, Arkansas, were at all times mate- 
rial herein posted stockyards subject to the provisions of the act. 


2. Respondent, Jewel Early, is an individual doing business as 
Randolph County Sales Company and Early Livestock Agency, 
whose business address is Pocahontas, Arkansas. Respondent is 
now and was at all times material herein registered with the 
Secretary under the act to engage in the business of a market 
agency selling livestock in commerce on a commission basis, and 
as a dealer buying and selling livestock in commerce for his own 
account. 


3. Respondent’s current liabilities exceed his current assets. 
As of December 20, 1963, respondent’s current liabilities ex- 
ceeded his current assets by approximatly $23,000. 


4. Respondent purchased livestock at the stockyards for his 
own account and failed to pay the purchase prices of such live- 
stock when due, as follows: 


No. 

1963 Stockyard Head Price 
Nov. 18 Searcy County Auction Co. 173 $1,227.95 
Nov. 21 Corning Sales Co. 16 130.35 
Nov. 23 Mammoth Spring Livestock Auction Co. 117 1,294.51 
Nov. 25 Searcy County Auction Co. 120 937.54 


5. During the period October 25 through December 10, 1963, 
in connection with the sale at the Randolph County Sales Com- 
pany stockyard of livestock on a commission basis for approxi- 
mately 65 different consignors, respondent failed to pay such 
consignors, the net proceeds received from the sale of their live- 
stock in the total amount of $12,183.34. 


6. During the period October 25 through December 10, 1963, 
respondent used funds received as proceeds from the sale of live- 
stock consigned to him for sale on a commission basis for pur- 
poses of his own and for purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt account- 
ing therefor and the payment of the portions thereof due the 
owners or consignors, in that respondent, as of December 20, 
1963, had a shortage in shippers’ proceeds in the amount of 
$12,183.34. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent is insolvent within the meaning of the Act of Congress 
approved July 12, 1943 (7 U.S.C. 204). See, e.g., In re Southern 
Buyers, Inc., 14 A.D. 811 (1955) ; In re Kenneth P. Williams, 21 
A.D. 1429 (1962) ; In re Martin Livestock Sales, Inc., 21 A.D. 1211 
(1962). Also, respondent’s failures to pay when due the pur- 
chase prices of livestock purchased in commerce constitute will- 
ful violations of section 312(a) of the act (7 U.S.C. 213(a)) and 
by reason of the facts set forth in Findings of Fact 5 and 6 
respondent willfully violated sections 307 and 312(a) of the act 
(7 U.S.C. 208 and 213(a)) and sections 201.40, 201.41 and 201.43 
of the regulations issued thereunder (9 CFR 201.40, 201.41 and 
201.43). Respondent should be ordered to cease and desist from 
the violations of section 312(a) found herein and respondent 
should be suspended as a registrant under the act for a period 
of 30 days and thereafter until he is no longer insolvent, as rec- 
ommended by complainant. 


ORDER 


Respondent shall cease and desist from (1) failing to pay 
when due the purchase price of livestock purchased in commerce, 
(2) failing to pay consignors the net proceeds received from the 
sale of their livestock in commerce, and (3) using funds re- 
ceived as proceeds from the sale of livestock consigned to him 
for sale on a commission basis in commerce for purposes of his 
own and for purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as respondent 
shall demonstrate that he is no longer insolvent. At the request 
of respondent, when he demonstrates that he is no longer insol- 
vent, a supplemental order will be issued in this proceeding ter- 
minating such suspension after the 30-day period. 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 
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(No. 9217) 


In re J. W. EDWARDS AND MARSHALL EDWARDS, d/b/a J. W. ED- 
WARDS AND SON. P&S Docket No. 3134. Decided July 17, 1964. 


False Weights—Suspension of Registration—Consent 


Respondents are ordered to cease and desist from (1) weighing livestock at 
other than the correct weight, (2) making entries in accounts and rec- 
ords showing weights less than the correct weight, (3) paying for live- 
stock on basis of incorrect weights, and (4) failing to operate livestock 
scales in accordance with instructions, and specifically failing to bal- 
ance the scales properly. Respondents are suspended as registrants 
under the act for a period of 30 days. 


Mr. Donald E. Graham for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 


City, Missouri, and Mr. Leland H. Logan, of Bowling Green, Kentucky. 
for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.) herein 
after referred to as the act, instituted by a complaint filed on 
March 26, 1964, by the Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service, United States Department 
of Agriculture. The respondents are registered, as partners, with 
the Secretary of Agriculture as a dealer under the act. The com- 
plaint charges that respondents violated certain provisions of 
the act and the regulations issued thereunder. 


On July 7, 1964, respondents filed an amended answer in which 
they admit the jurisdictional allegations of the complaint, neither 
admit nor deny the remaining allegations set forth in the com- 
plaint, waive oral hearing, and consent to the issuance of a spe- 
cified order containing findings of fact and conclusions based 
upon the allegations set forth in the complaint. Complainant has 
recommended that the order consented to by respondents be 
issued. 


FINDINGS OF FACT 


1 (a) The respondents, J. W. Edwards and Marshall Edwards, 
whose address is Woodburn, Kentucky, are partners doing busi- 
ness as J. W. Edwards and Son. 
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(b) The respondents are, and at all times material herein were 
registered, as partners, with the Secretary of Agriculture as a 
dealer under the act and engaged in the business of conducting 
and operating a buying station, in commerce, hereinafter re- 
ferred to as the “buying station,” located at Woodburn, Kentucky. 


2. Respondents, during the period July 12, 1963 through De- 
cember 6, 1963, in connection with the weighing of livestock pur- 
chased by respondents on a weight basis at the buying station, 
failed to operate the livestock scale at the buying station in ac- 
cordance with the INSTRUCTIONS FOR WEIGHING LIVE- 
STOCK issued on March 9, 1963 by the Packers and Stockyards 
Division, in that respondents weighed livestock when said scale 
was not in balance. 


3. Respondents, on December 6, 1963, in the transactions re- 
ferred to in the tabulation below, and in divers similar transac- 
tions during the period July 12, 1963 through December 6, 1963, 
in connection with the weighing of livestock purchased by re- 
spondents on a weight basis at the buying station, (a) weighed 
the livestock at less than the true and correct weight of the live- 
stock; (b) made entries in respondents’ accounts and records 
showing weights less than the true and correct weight of the live- 
stock; and (c) paid the sellers of the livestock on the basis of 
such incorrect weights. 


Weight at Which Wt. Determined 
No. of Head Respondents Purchased Upon Reweighing 


Seller and Species Livestock (lbs.) (lbs.) 
December 6, 1963 
Ben N. Downey 1 Sow 370 405 
Ben N. Downey 1 Sow 410 445 
Shugart & McGee 11 hogs) 
Hershel L. Duncan’ 12 hogs) 5670 5705 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3 
hereof, it is concluded that respondents have wilfully violated 
sections 312 and 401 of the act (7 U.S.C. 213, 221), and sections 
201.55 and 201.71 of the regulations (9 CFR 201.55, 201.71). 


Respondents have consented to the issuance of the order set 
forth below and complainant has recommended that such order 
be issued. The order will be issued. 
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ORDER 


Respondents, their agents and employees, shall cease and de- 
sist from engaging in the following activities in commerce: 


(1) weighing livestock at other than the true and correct 
weight of the livestock; (2) making entries in respondents’ ac- 
counts and records showing weights less than the true and cor- 
rect weight of the livestock; (3) paying the sellers of livestock 
on the basis of false and incorrect weights; and (4) failing to 
operate livestock sales owned or controlled by respondents in 
accordance with the instructions for weighing livestock issued 
by the Packers and Stockyards Division, and specifically failing 
to properly balance scales in accordance with such instructions 
when weighing livestock. 


Respondents are suspended as registrants under the Act for 
a period of 30 days. 


This order shall become effective on the sixth day after its 
service upon the respondents, and copies hereof shall be served 
upon the parties. 


(No. 9218) 


MARVIN DUNKLAU v. GLENN F. CLARK, d/b/a CLARK CATTLE 
Co. P&S Docket No. 2974. Decided July 22, 1964. 


Watering Cattle—Rejection—Damages 


The deviation from the “normal manner” of watering cattle did not cause 
injury to respondent and his rejection of the cattle was unwarranted 
in violation of the act. Damages are awarded to complainant for the 
difference between the contract price and the resale price. 


Mr. Jesse E. Marshall, of Sioux City, Iowa, for complainant. Mr. Frank J. 
Margolin, of Sioux City, Iowa, for respondent. Mr. George R. Spring- 
borg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. The proceeding was instituted by a com- 
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plaint filed on March 11, 1963, by Marvin Dunklau, Wayne, Neb- 
raska. Complainant seeks reparation in the amount of $4,352.40, 
alleging that on January 10, 1963, he entered into a written con- 
tract to sell to respondent, Glenn F. Clark, d/b/a Clark Cattle 
Co., 188 head of cattle, 125 of which were to be shipped to the 
Sioux City Stock Yards, Sioux City, Iowa, on March 3, 1963, con- 
signed to Long & Hansen Commission Co., Inc., for weighing on 
March 4, 1963; that in accordance with the terms of the contract, 
125 head were shipped to the Sioux City Stock Yards on March 
3, 1963, and were weighed on the morning of March 4, 1963; but 
that respondent refused to accept them, whereupon they were 
resold to Swift & Company on the following day for $23.00 per 
hundredweight. Complainant computes his loss on the basis of 
the difference between the weight of the 125 head of cattle on 
March 4 at $26.00 per hundredweight, the contract price and 
their weight on March 5 at $23.00 per hundredweight. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department, and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon respondent on May 20, 1963. A copy 
of the investigative report was served upon complainant on the 
same date. 


Respondent filed an answer on July 5, 1963, in which he alleges 
that under the contract the cattle were to be handled in a “nor- 
mal manner,” both on complainant’s farm and by the Long & 
Hansen Commission Co., Inc., after their arrival at Sioux City 
Stock Yards; and that the cattle were not handled in a “normal 
manner” with respect to arrival time, watering or feeding. It is 
further alleged that respondent had filed a reparation complaint 
against complainant and the commission company regarding the 
transaction in question. Respondent requested an oral hearing, 
stating he had no objection to the consolidation of the two rep- 
aration proceedings for hearing. 


By notice dated September 27, 1963, the parties were notified 
that the proceedings would be consolidated for hearing. The con- 
solidated oral hearing was held at Sioux City, Iowa, on Decem- 
ber 12 and 13, 1963. George R. Springborg, Office of the General 
Counsel, United States Department of Agriculture, was presid- 
ing officer. Complainant was represented at the hearing by coun- 
sel, Jesse E. Marshall, Sioux City, Iowa, and testified in his own 
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behalf. Four additional witnesses testified for complainant. Re- 
pondent also was represented by counsel, Frank J. Margolin, 
Sioux City, Iowa, and testified in his own behalf. Five other wit- 
nesses also testified for respondent. 


FINDINGS OF FACT 


1. Complainant, Marvin Dunklau, is an individual whose ad- 
dress is Wayne, Nebraska. At all times material herein com- 
plainant was registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce as partner in the 
firm of Willers and Dunklau. 


2. Respondent, Glenn F. Clark, an individual doing business 
as the Clark Cattle Co., Sioux City, Iowa, was at all times mate- 
rial herein registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for his own account, 
and as a market agency to buy and sell livestock on a commis- 
sion basis at the Sioux City Stock Yards, Sioux City, Iowa, a 
posted stockyard subject to the provisions of the Act, herein- 
after referred to as the stockyard. 


3. The Long & Hansen Commission Co., Inc., hereinafter called 
the Commission Co., is a corporation whose address is Sioux 
City, Iowa. The Commission Co. was at all times material herein 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis at the stockyard. 


4. On or about January 10, 1963, complainant and respondent 
entered into a written contract for the purchase by respondent 
from complainant of 188 head of steers owned by complainant 
and one Marvin Gunderson, as partners. At that time, the steers 
were on a farm owned by complainant, in Wayne County, Ne- 
braska, approximately 50 miles from the stockyard. Such agree- 
ment, which was prepared and executed in the office of the Com- 
mission Co. at the stockyard, in pertinent part provided: 


Said steers are to be delivered as follows: 125 head to be 
consigned to Long & Hansen Commission Company, Stock 
Yards, Sioux City, Iowa, on March 8rd, to be weighed on 
March 4, 1963 at $26.00 per cwt. and to be handled by 
Long & Hansen Company in a normal manner and to be 
handled in a normal manner on the Dunklau farm and to 
be weighed on the first weighing turn on delivery date. 
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5. Shortly after January 10, the Raskin Packing Co., Sioux 
City, Iowa, entered into a verbal agreement with respondent to 
purchase the steers for $26.50 per hundredweight, an additional 
term of the agreement being that on arrival at the stockyard, the 
steers would be placed on hay and water and allowed to remain 
on water until weighed on the first available turn the following 
morning. 


6. The steers were fed twice each day on complainant’s farm 
from the time the contract was signed until some four to six 
weeks prior to March 2, 1963, and then were on “full feed and 
water” through March 2. 


7. Complainant began to load 125 head of the steers into 
trucks around 8:00 o’clock on Sunday morning, March 3. The 
125 head arrived at the stockyard between 9:30 and 11:00 a.m. 
On arrival, the steers were placed in pens assigned to the Com- 
mission Co. Twenty-five head were put on water for approxi- 
mately one hour. All 125 head were given hay. All 125 head 
were put on water from 4:00 to 5:00 p.m. All were again put 
on water between 10:00 and 10:30 p.m., and the water was left 
running for the remainder of the night in three of the five pens 
in which the animals were yarded. All of the animals were put 
on water on March 4 before they were weighed. 


8. At approximately 10:30 p.m. on Sunday, March 3, the Ras- 
kin Packing Co., informed respondent that it would not accept the 
steers because they had not been on water continuously from the 
time of their arrival at the stockyard, as required by the Raskin 
Packing Co.’s agreement with respondent. 


9. The 125 head were weighed at the first turn available to 
the Commission Co. on Monday morning, March 4, They weighed 
a total of 139,215 pounds. After they crossed the scales, respond- 
ent refused to accept delivery of the cattle, whereupon they were 
driven to holding pens at the stockyard by stockyard employees. 


10. After respondent refused to accept delivery of the animals, 
he was advised that the cattle would be resold the following day, 
and that complainant would hold him “responsible” for the dif- 
ference between the contract price and the resale price. 


11. On Tuesday morning March 5, the 125 steers weighed 138,- 
450 pounds. They were resold by the Commission Co. for the 
highest price obtainable, $23.00 per hundredweight, a total of 
$31,843.50. 
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12. In connection with a sale of slaughter cattle, it is consid- 
ered normal for the animals to arrive at the stockyard by truck 
on the date preceding the date of sale, between the hours of 
9:30 and 11:00 a.m. Normally, such cattle are fed hay upon 
arrival at the stockyard and put on water the following morn- 
ing, just before they are weighed to the buyer. 


13. The complaint was filed within 90 days of the accrual of 
the cause of action. 


CONCLUSIONS 


Under the contract between complainant and respondent, the 
steers were to be handled in a “normal manner” both on com- 
plainant’s farm and by the Commission Co. after arrival at the 
stockyard. It is respondent’s position that the steers were not 
handled in a “normal manner” and that therefore his rejection 
of the cattle was justified. 


The cattle in this case arrived at the stockyard between 9:30 
and 11:00 a.m. on the date preceding the day on which they were 
to be weighed to the buyer under the contract between complain- 
ant and respondent. The evidence indicates that such arrival time 
is considered “normal.” While 75 to 80 percent of the slaughter 
cattle arrive at the stockyard between the hours of 3:00 to 4:00 
p. m. and 8:00 p. m. on the date preceding the day of sale, such 
cattle will arrive either earlier or later, depending on factors such 
as the availability of trucks and weather conditions. 


The evidence also establishes that, at the stockyard, slaughter 
cattle are normally put on water on the day after arrival, prior 
to weighing, and at no other time. Respondent did introduce tes- 
timony at the hearing to the effect that there are two “normal” 
ways of handling the watering of such cattle—one, the way just 
described, and the other, the practice of putting them on water 
on arrival and leaving them on water until they are weighed to 
the buyer the next morning. However, it appears that the sec- 
ond method is followed only where the seller and the buyer spe- 
cifically agree as to such method. No such specification was 
agreed to by the parties in this proceeding. 


Insofar as the 125 steers involved in this case are concerned, 
the evidence shows that 25 head were put on water upon arrival 
at the stockyard and then taken off; that later, from 4 to 5 p.m., 
all 125 head were put on water; and that between 10:00 and 
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10:30 p.m., all were again put on water; and water was left 
running during the rest of the night in three of the five pens 
in which the steers were yarded. Clearly this was not normal 
handling. 


However, this deviation from the normal manner of watering 
such cattle caused no injury to respondent. The normal practice 
of keeping cattle off water until just before weighing benefits 
only the seller since cattle which have been kept off water for 
a period of half a day or 18 hours will generally drink a sub- 
stantial amount when afforded the opportunity of doing so, and 
the water intake increases the weight of the animals. Accord- 
ingly, it is concluded that respondent had no right to refuse to 
accept delivery of the cattle on the basis of a failure to handle 
them in the normal manner insofar as the watering of the ani- 
mals was concerned. Simpson Feed Co., Inc. v. Continental Grain 
Co., 199 Fed. 2d 284 (1952). It is further concluded that respond- 
ent’s rejection of the steers was unwarranted and constituted an 
unjust and unreasonable practice in violation of the Act. Com- 
plainant is therefore entitled to reparation in the amount of the 
damages sustained in consequence of the violation. 


After respondent refused to accept delivery of the animals, 
he was advised that the cattle would be resold the following day, 
and that complainant would hold him “responsible” for the dif- 
ference between the contract price and the resale price. In the 
morning of the day following respondent’s rejection of the cattle, 
the Commission Co. resold the animals for a total of $31,843.50, 
the highest price obtainable. Under the contract, respondent had 
agreed to pay $26.00 per hundredweight on the basis of the 
weight of the cattle on March 4, 1963, 139,215 pounds (a total 
of $36,195.90). Accordingly, it is concluded that respondent 
should be ordered to pay to complainant the sum of $4,352.40. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $4,352.40, with in- 
terest thereon at the rate of five percent per annum from April 


1, 1963, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 9219) 


CLARK CATTLE Co. v. C. A. HELDRIDGE d/b/a LONG AND HAN- 
SEN LIVESTOCK COMMISSION Co., THE LONG AND HANSEN LIVE- 
STOCK COMMISSION Co., AND MARVIN DUNKLAU, d/b/a WILLERS 
AND DUNKLAU. P&S Docket No. 2979. Decided July 22, 1964. 


Watering Cattle——Loss of Profits—Dismissal 


In proceeding for profit on resale to packer, respondents’ failure to water 
cattle in “normal manner” not cause of packer’s refusal to accept cattle 
and the complaint is dismissed. 

Mr. Frank J. Margolin, of Sioux City, Iowa, for complainant. Mr. Jesse E. 

Marshall, of Sioux City, Iowa, for respondents. Mr. George R. Spring- 
borg, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act. In a complaint filed on April 3, 1963, it 
is alleged that complainant contracted to purchase, from re- 
spondent Marvin Dunklau 188 steers, 125 of which were to be 
delivered on March 3, 1963 to “The Long and Hansen Livestock 
Commission Co.” for weighing on March 4, 1963; that these 
steers were to be handled “in a normal manner” both on the 
Marvin Dunklau farm and by “The Long and Hansen Livestock 
Commission Co.”; that the 125 steers were “mishandled” by re- 
spondents so as to be “unacceptable” under the contract; and 
that therefore complainant was unable “to fulfill” a contract to 
resell them to the Raskin Packing Co. at a profit of 50¢ per hun- 
dredweight. Complainant seeks reparation in the amount of 
$696.07 on the basis of a loss of 50¢ per hundredweight in con- 
nection with the resale of the 125 steers. 


A copy of the complaint and a copy of the investigative report, 
prepared by the Packers and Stockyards Division, Agricultural 
Marketing Service of this Department, and filed in this proceed- 
ing pursuant to section 202.40 of the rules of practice (9 CFR 
202.40), were served upon respondent Marvin Dunklau, d/b/a 
Willers and Dunklau, on July 9, 1963, and upon respondents C. 
A. Heldridge, d/b/a Long and Hansen Livestock Commission 
Co., and “The Long and Hansen Livestock Commission Co.” on 
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July 3, 1963. A copy of the investigative report was served upon 
complainant on July 5, 1963. 


Respondents C. A. Heldridge and “The Long and Hansen Live- 
stock Commission Co.” filed an answer on July 22, 1963, denying 
that C. A. Heldridge does business under the name of Long and 
Hansen Livestock Commission Co.; and alleging that C. A. Hel- 
dridge is vice-president of a corporation named Long & Hansen 
Commission Co., Inc., and in connection with the transaction in- 
volved acted only as officer of such corporation. Respondents 
further allege that the cattle involved were at all times handled 
in strict accordance with the terms of a written contract dated 
January 10, 1963 between complainant and respondent Dunklau; 
and that the Long & Hansen Commission Co., Inc., acted only as 
agent for the latter. Said respondents attached a copy of the con- 
tract to the answer and incorporated by reference the allega- 
tions in the complaint filed in the reparation proceeding entitled 
Marvin Dunklau v. Glenn F. Clark, d/b/a Clark Cattle Co., P. 
& S. Docket No. 2974. Said respondents also requested an oral 
hearing. 


Respondent Marvin Dunklau filed an answer on July 24, 1963, 
alleging that the entire transaction was handled in strict accord- 
ance with his written contract with complainant. Respondent 
Dunklau also adopted as a part of his answer the allegations in 
his complaint in P. & S. Docket No. 2974, and requested an oral 
hearing. 


By notice dated September 27, 1963, the parties were notified 
that this proceeding would be consolidated for hearing with P. 
& S. Docket No. 2974. The consolidated oral hearing was held at 
Sioux City, Iowa, on December 12 and 13, 1963. George R. Spring- 
borg, Office of the General Counsel, United States Department 
of Agriculture was presiding officer. Complainant was repre- 
sented at the hearing by counsel, Frank J. Margolin, Sioux City, 
Iowa, and testified in his own behalf. Five additional witnesses 
testified for complainant. Respondents also were represented by 
counsel, Jesse E. Marshall, Sioux City, Iowa. Respondents C. A. 
Heldridge and Marvin Dunklau testified on their own behalf, and 
three other witnesses testified for respondents, 


At the conclusion of the consolidated hearing, complainant re- 
quested that the complaint be dismissed as to C. A. Heldridge, 
and also that the action proceed as to Marvin Dunklau rather 
than as to Marvin Dunklau, d/b/a Willers and Dunklau. 
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FINDINGS OF FACT 


1. Complainant, Glenn F. Clark, an individual doing business 
as Clark Cattle Co., Sioux City, Iowa, was at all times material 
herein registered with the Secretary of Agriculture as a dealer 
to buy and sell livestock in commerce for his own account, and 
as a market agency to buy and sell livestock on a commission 
basis at the Sioux City Stock Yards, Sioux City, Iowa, a posted 
stockyard subject to the provisions of the Act, hereinafter re- 
ferred to as the stockyard. 


2. Respondent Marvin Dunklau, an individual whose address 
is Wayne, Nebraska, was at all times material herein registered 
with the Secretary of Agriculture as a dealer to buy and sell 
livestock in commerce as partner in the firm of Willers and 
Dunklau. 


3. Respondent Long & Hansen Commission Co., Inc., “The 
Long and Hansen Livestock Commission Co.”, hereinafter called 
the Commission Co., is a corporation whose address is Sioux 
City, Iowa. The Commission Co. was at all times material herein 
registered with the Secretary of Agriculture as a market agency 
to buy and sell livestock on a commission basis at the stockyard. 
Respondent C. A. Heldridge, at all times material herein, was 
vice-president of the Commission Co., and in the transaction in- 
volved was acting as officer of the Commission Co. 


4. On or about January 10, 1963, respondent Marvin Dunklau 
entered into a written contract for the sale to complainant of 
188 head of steers owned by Dunklau and one Marvin Gunder- 
son, as partners. At that time the steers were on a farm owned 
by Dunklau, in Wayne County, Nebraska, approximately 50 miles 
from the stockyard. This contract, which was prepared by the 
Commission Co. and executed by complainant in the office of the 
Commission Co. at the stockyard, contained these pertinent pro- 
visions: 


“Said steers are to be delivered as follows: 125 head to be 
consigned to Long & Hansen Commission Company, Stock 
Yards, Sioux City, Iowa, on March 3rd, to be weighed on 
March 4, 1963 at $26.00 per cwt. and to be handled by 
Long & Hansen Company in a normal manner and to be 
handled in a normal manner on the Dunklau farm and to 
be weighed on the first weighing turn on delivery date.” 





<aA0OSs SOOO 


| — EE a er Ee oe ee oe Oe 2 ee Oo 





CLARK CATTLE CO. v. HELDRIDGE et al. 805 
Cite as 23 A.D. 802 


5. Shortly after January 10, 1963, complainant orally agreed 
to sell the steers to the Raskin Packing Co., Sioux City, Iowa, 
for $26.50 per hundredweight, an additional term of the agree- 
ment being that on arrival at the stockyard, the steers would 
be put on hay and water and allowed to remain on water untii 
weighed. 


6. The steers were fed two times daily on respondent Dunk- 
lau’s farm from the time the contract was signed until some four 
to six weeks prior to March 2, 1963, and then were on “full feed 
and water” through March 2. 


7. Respondent Dunklau began to load 125 of the steers into 
trucks around eight o’clock on Sunday morning, March 3. The 
125 head arrived at the stockyard between 9:30 and 11:00 a.m. 
On arrival, the steers were placed in pens assigned to the Com- 
mission Co. Twenty-five head were put on water for approxi- 
mately one hour. All 125 steers were given hay. All 125 head 
were put on water from 4 to 5 p.m. All were again put on water 
between 10:00 and 10:30 p.m., and the water was left running 
for the remainder of the night in three of the five pens in which 
the cattle were yarded. All the animals were put on water on 
March 4 before they were weighed. 


8. At around 10:30 p.m. on Sunday, March 3, complainant was 
informed by the Raskin Packing Co. that it would not accept the 
steers because they had not been on water continuously from the 
time of their arrival at the stockyard, as required by their sales 
agreement. 


9. The 125 head were weighed at the first turn available to 
the Commission Co. on Monday morning, March 4. They weighed 
139,215 pounds. After they crossed the scales, complainant re- 
fused to accept the steers, whereupon they were driven to hold- 
ing pens at the stockyard by stockyard employees. On Tuesday, 
March 5, before noon, the 125 steers were resold by the Commis- 
sion Co. At that time they weighed 138,450 pounds. 


10. In connection with a sale of slaughter cattle, it is consid- 
ered normal for the animals to arrive at the stockyard by truck 
on the day preceding the day of sale, between the hours of 9:30 
and 11:00 a.m. Normally, such cattle are fed hay upon arrival 
at the stockyard and put on water the following morning, just 
before they are weighed to the buyer. 


11. The complaint was filed within 90 days after the accrual 
of the alleged cause of action. 
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CONCLUSIONS 


Under the contract between complainant and respondent Dunk. 
lau, the steers were to be handled in a “normal manner” both 
on respondent Dunklau’s farm and by the Commission Co. after 
arrival at the stockyard. It is complainant’s position that the 
steers were not handled in a “normal manner” and that he is 
entitled to damages on the basis of such breach of contract. 


The cattle in this case arrived at the stockyard between 9:30 
and 11:00 a.m. on the date preceding the day on which they were 
to be weighed to the buyer, under the contract between com- 
plainant and respondent Dunklau. The evidence indicates that 
such arrival time is considered “normal.” While 75 to 80 per- 
cent of the slaughter cattle arrive at the stockyard between the 
hours of 3:00 to 4:00 p.m. and 8:00 p.m. on the day preceding 
the day of sale, such cattle arrive either earlier or later, depend- 
ing on factors such as the availability of trucks and weather 
conditions. 


The evidence also established that at the stockyard slaughter 
cattle are normally put on water on the day after arrival, prior 
to the weighing, and at no other time. Complainant did intro- 
duce testimony at the hearing to the effect that there are two 
normal] ways of handling the watering of such cattle—one, the 
way just described, and the other, the practice of putting them 
on water on arrival and leaving them on water until they are 
weighed to the buyer, the next morning. However, it appears 
that the second method is followed only in cases where the seller 
and the buyer specifically agree as to such method. No such spe- 
cification was agreed to by complainant and respondent Dunklau. 


Insofar as the 125 steers involved in this case are concerned, 
the evidence shows that 25 head were put on water upon arrival 
at the stockyard and then taken off; that later, from 4:00 to 5:00 
p. m., all 125 head were put on water; and that between 10:00 and 
10:30 p. m., all were again put on water, and the water was left 
running during the rest of the night in three of the five pens in 
which the steers were yarded. Clearly, this was not normal 
handling. 


However, the normal practice of keeping cattle off water until 
just before weighing benefits only the seller since cattle which 
have been kept off water for a period of half a day or 18 hours 
will generally drink a substantial amount when afforded the op- 
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portunity of doing so, and obviously the water intake will in- 
crease the weight of the animals. The Raskin Packing Co. would 
have rejected the steers even if they had been handled in the 
normal manner, as provided in the contract between complain- 
ant and respondent Dunklau. The breach of that contract did not 
cause complainant any injury. Accordingly, the latter is not en- 
titled to an award of damages in this proceeding and the com- 
plaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. Copies hereof shall be 
served upon the parties. 


(No. 9220) 


In re WALTER ACORD. P&S Docket No. 3141. Decided July 22, 
1964. 


Registration and Bonding Requirements—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in business as a 
livestock dealer without being registered and bonded as required by 
the act and the regulations thereunder. 


Mr. Garrett N. Wyss, for complainant. Zacharias, Heibsch, Render & Kamas, 
of Wichita, Kansas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 1, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations promulgated thereunder (9 CFR 
201.1 et seq.), hereinafter referred to as the regulations. 


Respondent filed an amended answer on July 10, 1964, in which 
respondent admits the jurisdictional allegations of the complaint, 
denies that the Haysville Packing Co., Inc., Wichita, Kansas, 
ceased operations as a packer within the meaning of the Act on 
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December 12, 1962, as alleged in the complaint, and alleges that 
on or about April 5, 1963, the name of the Haysville Packing 
Co., Inc. was changed to Gettle Packing Co., Inc., and that said 
corporation has been in continuous operation as a packer within 
the meaning of the Act since its original date of incorporation, 
November 3, 1961. Respondent neither admits nor denies the 
remaining allegations, waives oral hearing and the report of the 
Hearing Examiner, and consents to the issuance of a specified 
order, with findings and conclusions, for the purpose of this pro- 
ceeding only, based on the allegations contained in the complaint 
and amended answer. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The respondent, an individual residing at Clearwater, Kan- 
sas, is registered with the Secretary of Agriculture as a dealer 
to buy livestock for slaughter purposes only, for the Haysville 
Packing Co., Inc., Wichita, Kansas, and at all times material 
herein was so registered. The name of the Haysville Packing Co., 
Inc., Wichita, Kansas, was changed to Gettle Packing Co., Inc., 
on or about April 5, 1963, and said corporation, formerly known 
as Haysville Packing Co., Inc., and now known as Gettle Pack- 
ing, Co., Inc., has been in continuous operation as a packer with- 
in the meaning of the Act since its original date of incorpora- 
tion, November 3, 1961. 


2. The Caldwell Community Sale stockyard, Caldwell, Kansas, 
the Medicine Lodge Sales Company, Inc. stockyard, Medicine 
Lodge, Kansas, and the Moline Auction Company stockyard, 
Moline, Kansas, hereinafter called the stockyards, are now, and 
were at all times material herein, posted stockyards subject to the 
provisions of the Act. 

3. During the period from July 13, 1963, to the date of the 
execution of the complaint, respondent engaged in the business 
of buying and selling livestock for his own account, at the stock- 
yards, without being registered with the Secretary of Agricul- 
ture to so transact business and without filing and maintaining 
a reasonable bond or its equivalent, as required by the Act and 
the regulations thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 303 and 312(a) of the 
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Act (7 U.S.C. 203 and 213(a)) and sections 201.10, 201.29 and 
201.30 of the regulations (9 CFR 201.10, 201.29, 201.30). 


The complainant has recommended that the order consented 
to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a livestock dealer within the meaning of the Act, buying 
or selling livestock in commerce for his own account, without 
being registered with the Secretary of Agriculture to so operate 
and without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations there- 
under. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9221) 


In re VERNE E. EDSON, d/b/a OSSIAN LIVESTOCK EXCHANGE. 
P&S Docket No. 3316. Decided July 24, 1964. 


Insolvency—Shippers’ Proceeds—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) engaging in business 
under the act while insolvent, (2) using proceeds for purposes other 
than prompt remittance to consignor, (3) issuing insufficient funds 
checks to consignors, and (4) failing to remit net proceeds, and is 
ordered to keep records that fully disclose all transactions in his busi- 
ness under the act and to maintain a separate bank account for ship- 
pers’ proceeds. Respondent is suspended as a registrant under the act 
until he is no longer insolvent. 


Mr. Garrett N. Wyss, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 12, 1964, by the Director, Packers and Stock- 
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yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


Respondent filed an answer on July 1, 1964, in which he admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives ora] hearing and 
the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The respondent is an individual d/b/a Ossian Livestock Ex- 
change with both his address and his place of business at Ossian, 
Iowa. Respondent is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer and as 
a market agency to buy and sell livestock in commerce for his 
own account and to sell livestock in commerce on a commission 
basis. 


2. The Ossian Livestock Exchange stockyard, Ossian, Iowa, 
hereinafter called the stockyard, is now, and was at all times 
material herein, a posted stockyard subject to the provisions of 
the Act. 


3. Respondent’s current liabilities exceed his current assets. 
As of December 31, 1963, respondent’s current liabilities ex- 
ceeded his current assets by approximately $23,435.45. As of 
April 27, 1964, respondent’s current liabilities exceeded his cur- 
rent assets by approximately $33,492.95. 


4. Respondent, during the period from December 31, 1963, to 
April 27, 1964, operated as a market agency under the Act, sell- 
ing livestock at the stockyard on a commission basis, and as a 
dealer under the Act, buying and selling livestock in commerce 
for his own account, notwithstanding the fact that during such 
period his current liabilities exceeded his current assets. 


5. Respondent, during the month of April, 1964, used funds 
received as proceeds from the sale of livestock consigned to him 
for sale at the stockyard on a commission basis for purposes of 
his own and purposes other than the payment of lawful market- 
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ing charges and the remittance of net proceeds to shippers, there- 
by endangering the faithful and prompt accounting therefor and 
payment of the portions thereof due the owners or consignors of 
livestock in that, as of April 27, 1964, respondent had outstand- 
ing checks issued to consignors of livestock in the amount of 
$18,781.64, and had with which to offset such outstanding checks, 
a bank balance of $1.98, resulting in a deficit of $18,779.66 in 
funds available to pay shippers’ proceeds. 


6. Respondent, on 75 occasions between March 23, 1964, and 
April 20, 1964, sold cattle at the stockyard on a commission basis 
and in purported payment of the net proceeds due the consignors 
thereof, issued checks which were returned by the bank upon 
which they were drawn because of insufficient funds. 


7. Respondent, as of the date of the issuance of the complaint, 
had failed to remit to the consignors the net proceeds received 
from the sale of their livestock sold on a commission basis, in 
the transactions referred to in Finding of Fact 6 above. 


8. Respondent, during the period from December 31, 1963, to 
April 27, 1964, in connection with his business as a dealer and a 
market agency under the Act, failed to keep accounts, records, 
and memoranda which fully and correctly disclosed all transac- 
tions involved in his business, in that respondent, during such 
period, failed to keep a general ledger containing accounts show- 
ing assets, liabilities, income, expenses, and net worth. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
it is concluded that respondent is insolvent within the meaning 
of the Act (7 U.S.C. 204). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312 of the Act 
(7 U.S.C. 208, 213). 

By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307 and 312 of the Act, 
supra, and sections 201.40 and 201.41 of the regulations (9 CFR 
201.40 and 201.41). 

By reason of the facts set forth in Finding of Fact 6 herein, 
respondent has wilfully violated sections 307 and 312 of the 
Act, supra. 
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By reason of the facts set forth in Finding of Fact 7 herein, 
respondent has wilfully violated sections 307 and 312 of the Act, 
supra, and section 201.43 of the regulations (9 CFR 201.43). 


By reason of the facts set forth in Finding of Fact 8 herein, 
respondent has wilfully violated section 401 of the Act (7 U.S.C. 
221). 


The complainant has recommended that the order consented 
to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in busi- 
ness as a dealer or market agency under the Act while in an in- 
solvent financial condition; (2) using funds received as proceeds 
from the sale of livestock handled on a commission basis for 
purposes of his own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds to 
shippers; (3) issuing checks to consignors in payment of the 
net proceeds due from the sale of livestock sold on a commission 
basis without having and maintaining sufficient funds on deposit 
in the bank upon which they are drawn to pay such checks; and 
(4) failing to remit to consignors the net proceeds received from 
the sale of livestock sold on a commission basis. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock on a commission basis in a separate bank ac- 
count designated as “Custodial Account for Shippers’ Proceeds,” 
or by a similar identifying designation and shall not withdraw 
funds therefrom for any purposes except those for which ship- 
pers’ proceeds may properly be used, as set forth in section 
201.42 of the regulations issued under the Act (9 CFR 201.42). 


Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business as a dealer and a market agency under the Act, in- 
cluding a general] ledger containing accounts showing assets, lia- 
bilities, income, expenses, and net worth. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days and thereafter until such time as he demon- 
strates that he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will 
be issued in this proceeding terminating this suspension after 
the 60-day period. 
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This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9222) 


IowA COUNTY LIVE STOCK MARKETING COOP v. PHIL SCHWARTZ 
AND ROBERT GROTH. P&S Docket No. 2986. Decided July 28, 
1964. 


Failure to Pay—Agency—Disclosed Principal 


Since the calves were purchased with the principal’s consent in his name 
and on his credit, he is liable to complainant for the purchase price 
and his failure to pay is an unjust practice for which reparation is 
awarded. The parties did not contemplate that the agent of the dis- 
closed principal should be personally liable for the purchase price and 
the complaint against him is dismissed. 

Mr. Frank D. Hamilton, of Dodgeville, Wisconsin, for complainant. Nettles 
& Mahoney, of Freeport, Illinois, for respondent Groth. Mr. Gilbert A. 
Horn, Presiding Officer. 


Decision by Thomas J, Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by an in- 
formal complaint filed on December 13, 1962. The formal com- 
plaint was filed on February 11, 1963. It is alleged therein that 
respondent Robert Groth purchased 32 calves from complainant 
in respondent Phil Schwartz’s name and that the respondents 
failed to pay the purchase price of such calves ($990.20). 


Copies of the complaint and the investigative report, prepared 
by the Packers and Stockyards Division of the Department and 
filed in this proceeding pursuant to § 202.40 of the Rules of Prac- 
tice (9 CFR 202.40), were served on respondent Phil Schwartz 
on July 13, 1963. Copies of the complaint and the investigative 
report were served on respondent Robert Groth on July 11, 1963. 
A copy of the investigative report was served on Complainant 
on July 17, 1963. 
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Respondent Robert Groth filed an answer on July 29, 1963, in 
which he alleges that he did not purchase the calves from com- 
plainant for his own account; that such purchase was made solely 
on behalf of and for respondent Phil Schwartz; that “complain- 
ant knew that said purchase was so made and sold said calves 
with the definite understanding that they were to be paid for 
solely by the said Phil Schwartz.” No answer was filed by re- 
spondent Phil Schwartz. 


Respondent Robert Groth requested an oral hearing which was 
held at Freeport, Illinois, on November 26, 1963, before Gilbert 
A. Horn, Office of the General Counsel, United States Department 
of Agriculture who served as presiding officer. Complainant and 
respondent Groth were represented by counsel. Edward Tonkin, 
manager of the Iowa County Live Stock Marketing Coop, testi- 
fied for complainant. Respondent Robert Groth testified in his 
own behalf. No appearance was entered by respondent Phil 
Schwartz. Briefs were filed by complainant and by respondent 
Robert Groth. 


FINDINGS OF FACT 


1. Complainant, Iowa County Live Stock Marketing Coop, is 
a Wisconsin Cooperative Corporation whose address is Dodge- 
ville, Wisconsin. Complainant is a market agency registered 
under the act to buy and sell livestock in commerce on a com- 
mission basis. 


2. Respondent Robert Groth of Polo, Illinois, is an individual 
who, at all times material herein, was engaged in the business 
of a dealer, as defined in the act. 


3. Respondent Phil Schwartz of Cuba, Kansas, is an individ- 
ual who, at all times material herein, was engaged in the busi- 
ness of a dealer, as defined in the act. 


4. On or about August 1, 1962, respondents Groth and 
Schwartz entered into an agreement under which Groth was to 
purchase calves for Schwartz upon Schwartz’s order, and also 
purchase calves for one Sterling Lock upon Lock’s order. Re- 
spondent Groth was to receive compensation for his services 
from Schwartz or Lock, depending upon at whose order the live- 
stock were purchased. The calves purchased for Lock were to be 
bought by Groth in Schwartz’s name and delivered to Lock. Lock 
was to pay Groth the purchase price plus 50 cents per head which 
was to be Schwartz’s profit in connection with the transaction. 
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Groth was to transmit such purchase price and the 50 cents per 
head to Schwartz. The seller was to be paid by personal checks 
issued by Schwartz. 


5. On or about November 1 and November 8, 1962, at the 
Iowa County Live Stock Marketing Coop stockyard, Dodgeville, 
Wisconsin, a posted stockyard subject to the provisions of the 
act, respondent Groth, pursuant to his agreement with respond- 
ent Schwartz and Sterling Lock, purchased 32 calves from com- 
plainant for a total price of $990.20. The calves were purchased 
in respondent Schwartz’s name. Complainant billed respondent 
Phil Schwartz for the calves. The calves were purchased by Groth 
on the order of Sterling Lock and were delivered to him. 


6. No part of the purchase price of the 32 calves has been paid 
to complainant. 


7. The complaint was filed within 90 days after the accrual of 
the cause of action. 


CONCLUSIONS 


The failure of respondent Phil Schwartz to file an answer is 
deemed an admission of the facts alleged in the complaint (9 
CFR 202.41(c)). Since the 32 calves were purchased with his 
consent in his name and on his credit, he is liable to complain- 
ant for the purchase price and his failure to pay such purchase 
price to complainant is an unjust and unreasonable practice in 
violation of the act for which reparation may be awarded. 


When complainant sold the calves, it knew that Groth was not 
buying them for his own account and it was understood that com- 
plainant was to look to respondent Schwartz for payment. The 
parties did not contemplate that Groth should be personally lia- 
ble for the purchase price. Under such circumstances, his fail- 
ure to pay to complainant such purchase price did not constitute 
a violation of the act. Accordingly, the complaint should be dis- 
missed as to said respondent. Cf. Pyle v. Farris, 22 A.D. 471 


(1963). 
ORDER 


Within thirty days from the date of this order, respondent 
Phil Schwartz shall pay to complainant, as reparation, the sum 
of $990.20, with interest thereon at the rate of 5% per annum 
from December 1, 1962, until paid. 

















PACKERS AND STOCKYARDS ACT, 1921 
Cite as 23 A.D. 816 





816 


The complaint is hereby dismissed as to respondent Robert 
Groth. 


Copies hereof shall be served upon the parties. 


(No. 9223) 


In re RAYMOND DoUGLAS COOLEY. P&S Docket No. 3315. De- 
cided July 28, 1964. 


Suspension Terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


Iu this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued July 16, 1964, suspending respond- 
ent as a registrant under the act until respondent complies with 
the bonding requirements of the act and the regulations issued 
thereunder. Complainant has now recommended that a supple- 
mental order be issued terminating the suspension of respondent 
as a registrant under the act as respondent has furnished a bond 
which meets the requirements of the act and the regulations 
issued thereunder. 


Accordingly, the suspension of respondent as a registrant un- 
der the act in the order of July 16, 1964, is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served upon the parties. 


(No. 9224) 


In re MIDWEST LIVESTOCK COMMISSION COMPANY, INC., AND 
WILLIAM C. GARNICK AND BILLIE J. GARNICK. P&S Docket 
No. 2995. Decided July 29, 1964. 


Cease and Desist—Violations of Act—Shippers’ Proceeds Account 
—Records—Suspension 


Respondent corporation is ordered to cease and desist from (1) operating 
as a market agency while its current liabilities exceed its current assets 
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or while it is unable to meet its current obligations, (2) using con- 
signment proceeds for purposes of its own, (3) issuing non-sufficient 
funds checks, and (4) failing to account for and remit consignment 
proceeds. Respondent corporation is ordered to maintain separate ship- 
pers’ proceeds account and to keep adequate records and is suspended 
as a registrant under the act for 120 days and thereafter until it is no 
longer insolvent. 


Violations of Act—Individual Respondents—Attempted Misuse 
of Shippers’ Proceeds—Fictitious Drafis 


No order may be issued against individual respondents and attempted but 
unsuccessful misuse of shippers’ proceeds, issuance of fictitious drafts 
and a matter not charged in the complaint not found to be violative of 
the act. 


Mr. Jerome S. Ducrest for complainant. Mr. Marshall A. Bouvier, of Reno, 
Nevada, for respondents. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act (7 U.S.C. 181 et seq.), respondents abandoned presen- 
tation of any defenses to the complaint at the hearing and 
subsequent thereto. The hearing examiner issued a recommended 
decision and order which in effect adopted the suggested decision 
and order of complainant. Respondent did not file exceptions. 


Although we have no disagreement with most of the lengthy 
recommended decision and order (59 pages) we have some 
doubts as to several issues. 


The first of these is Finding of Fact 6(i) finding that respond- 
ent Midwest used shippers’ proceeds to finance purchases of live- 
stock by the Horlacher Packing Company. This is one of the 
findings to support the conclusion that respondent Midwest en- 
gaged in an unfair practice in violation of section 312. We find 
no mention of this item in the complaint and since there are num- 
erous other findings of fact on this score we think this finding 
of fact inappropriate and unnecessary. 


A second matter presenting a problem to us is Finding of Fact 
8 dealing with the drawing of checks by respondent William C. 
Garnick on the Midwest livestock account for home construction 
which were improperly endorsed by the payee and which were 
not honored by the bank. This was, of course, an attempt to mis- 
use the Midwest livestock account but we doubt that such an 
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attempt constitutes in itself a violation of section 312(a) of the 
act and should not be considered as supporting the conclusion 
that Garnick violated section 312(a) of the act by misusing 
shippers’ proceeds. 


A third item concerns the deposits by the individual respond- 
ents of fictitious and worthless drafts to the credit of the Mid- 
west bank account (Finding of Fact 14). This activity may in- 
volve false entries in violation of section 402 cf the act and 
appears to violate State laws but we don’t believe that it is in 
the category of an unfair trade practice within the meaning of 
section 312 of the act which is the violation charged here. 


With respect to the order to be entered, the recommended or- 
der includes, in addition to suspension of Midwest’s registration 
and several cease and desist orders running against Midwest, 
cease and desist orders against the individual respondents pro- 
hibiting them from (1) using funds for their own purposes that 
are obtained by sale of livestock consigned to a market agency 
owned by them and (2) preparing and depositing fictitious or 
fraudulent drafts in connection with the sale or purported sale 
of livestock. 


Section 310 of the act authorizes the issuance of cease and 
desist orders against a “stockyard owner” or “market agency” 
and section 312(b) provides for such orders against any “stock- 
yard owner,” “market agency” or “dealer.” The corporate re- 
spondent is the “market agency” here. The corporate entity is 
not disregarded by the complainant and we do not believe that 
we can also issue cease and desist orders against the individual 
respondents for their part in bringing about the corporation’s 
violations. 


Accordingly except as modified by the above, the recommended 
decision and order are adopted as the final decision and order in 
this proceeding, the order, as modified, to be effective August 
5, 1964. 


HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
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plaint issued on September 17, 1963, by the Director, Packers 
and Stockyards Division, Agricultural Marketing Service, under 
authority delegated by the Secretary of Agriculture, and amend- 
ed on December 3, 1963. The complaint charges that respondent 
Midwest Livestock Commission Company, Inc.’s current liabil- 
ities exceeded its current assets on two specified dates and, at 
present, said respondent is unable to meet its current financial 
obligations and its current liabilities exceed its current assets; 
Midwest Livestock Commission Company, Inc. sold livestock on 
a commission basis as a market agency at the Midwest Livestock 
Commission Company, Inc., stockyard, Fallon, Nevada, during 
two specified months while its current liabilities exceeded its 
current assets; respondents used funds received as proceeds from 
the sale, at the Midwest Livestock Commission Company, Inc. 
stockyard, Fallon, Nevada, of livestock consigned to the Midwest 
Livestock Commission Company, Inc., for sale on a commission 
basis, for purposes of their own and purposes other than the 
payment of lawful marketing charges and the remittance of net 
proceeds to shippers, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors; respondent Midwest Livestock Commis- 
sion Company, Inc., in connection with the sale of consigned live- 
stock in certain specified instances, issued checks to consignors 
and shippers which were returned unpaid because of insufficient 
funds in said respondents’ bank account and, in other specified 
instances, failed to account to the consignors and shippers for 
the sale of their livestock and to remit to them the net proceeds 
from such sales; respondent Midwest Livestock Commission 
Company, Inc., has failed to pay consignors the proceeds from the 
sale of their livestock; respondents engaged in the practice of 
depositing worthless drafts in the bank account of respondent 
Midwest Livestock Commission Company, Inc., for the purpose 
of financing the livestock operations of said respondent, by draw- 
ing drafts showing that the drafts were drawn in connection 
with purported livestock purchases when in fact there were no 
such livestock purchase transactions; and, that respondent Mid- 
west Livestock Commission Company, Inc. failed to keep ac- 
counts, records, and memoranda that fully and correctly dis- 
closed all transactions involved in its business as a market agency 


and as a dealer. 


Respondents, in their answer to the complaint, filed on Octo- 
ber 4, 1963, as well as in their answer to the amended complaint, 
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filed on January 2, 1964, admitted the jurisdictional allegations 
in the complaint but denied all other allegations and demanded 
an oral hearing. 


A hearing was held at Reno, Nevada on February 26, 27, 28, 
and 29, 1964. John Curry, Office of Hearing Examiners, United 
States Department of Agriculture, presided at the hearing. Re- 
spondents were represented by Marshall A. Bouvier, Room 1106, 
First National Bank Building, 1 East First Street, Reno, Neva- 
da, who, at the opening of the hearing, presented a motion for 
continuance and when it was denied, left the hearing and did 
not return. No exhibits were introduced into evidence on behalf 
of respondents and no witnesses testified for them. Jerome Du- 
crest, Office of the General Counsel, United States Department 
of Agriculture appeared as counsel for complainant. Fifty-one 
witnesses testified for complainant and eighty-eight exhibits, or 
series of exhibits, were introduced on behalf of complainant. 
After the close of the hearing, the complainant filed exhaustive 
proposed findings of fact, conclusions, and order. No such doc- 
uments were filed on behalf of respondents. Because the record 
evidence supports the findings and conclusions suggested by the 
complainant, they are adopted verbatim in this recommended 
decision. 


FINDINGS OF FACT 


1. The Midwest Livestock Commission Company, Inc., stock- 
yard, Fallon, Nevada, hereinafter referred to as the stockyard, 
is now and was at all times mentioned herein a posted stockyard 
subject to the provisions of the Act. 


2. (a) Respondent Midwest Livestock Commission Company, 
Inc., a corporation organized and existing under the laws of the 
State of Nevada, whose home office and business address is Fal- 
lon, Nevada, hereinafter referred to as “Midwest,” is now and 
was at all times mentioned herein registered with the Secretary 
of Agriculture as a market agency to sell livestock on a commis- 
sion basis at the stockyard and as a dealer to buy and sell live- 
stock for its own account in commerce. 


(b) Respondent William C. Garnick, an individual, whose 
address is Fallon, Nevada, at all times material herein was presi- 
dent and part owner of Midwest and part owner of the stock- 
yard, and shared with respondent Billie J. Garnick, his wife, the 
management and control of the operations of Midwest and the 
stockyard. 
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(c) Respondent Billie J. Garnick, an individual, whose address 
is Fallon, Nevada, at all times material herein was treasurer and 
part owner of Midwest and part owner of the stockyard, and 
shared with respondent William C. Garnick, her husband, the 
management and contro] of the operations of Midwest and the 
stockyard. 


3. (a) Respondent Midwest’s current liabilities exceeded its 
current assets, as of August 31, 1962, by $24,255.03. As of said 
date, said respondent had current liabilities totaling $39,753.45 
and current assets totaling only $15,498.42 resulting in said 
excess of total current liabilities over total current assets of 
$24,255.03. 


(b) Respondent Midwest’s current liabilities exceeded its cur- 
rent assets, as of October 23, 1963, by $177,512.69. As of said 
date, said respondent had current liabilities totaling $202,867.17 
and current assets totaling only $25,354.48 resulting in said ex- 
cess of total current liabilities over total current assets of 
$177,512.69. 


(c) Respondent Midwest’s current liabilities presently exceed 
its current assets and said respondent presently is unable to 
meet its current financial obligations. 


4. Respondent Midwest, at the stockyard, during the months 
of August 1962 and September 1963, operated as a market agency 
selling livestock on a commission basis while its current liabil- 
ities exceeded its current assets and, during the latter month, 
September 1963, was unable to meet its current financial obliga- 
tions as they became due. 


5. Respondent Midwest, during the February-July 1962 period, 
had a “Midwest Livestock Commission” market bank account in 
the Nevada Bank of Commerce, Reno, Nevada, on which all 
checks issued by Midwest to shippers and consignors were drawn 
and in which all payments received for the sale of consigned 
livestock should have been deposited. Said account was closed 
as of August 9, 1962. In the early part of August 1962, respond- 
ents opened two bank accounts in “The Security National Bank,” 
Reno, Nevada, one was designated “Midwest Livestock Commis- 
sion Company” and another was designated “Midwest Livestock 
Commission Company-Trust Account.” When the Security Na- 
tional Bank opened an office in Fallon, Nevada, in December 
1962, only one account was transferred to and opened in the Fal- 
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lon Branch of said Security National Bank and that account was 
designated “Midwest Livestock Commission Company.” Said ac- 
count was closed on September 25, 1963. Some time during the 
month of September 1963, respondents opened an account in the 
Grass Valley Office, Mother Lode Bank, Grass Valley, California 
designated “Midwest Livestock Commission Company-Trust Ac- 
count,” which was closed on October 14, 1963. 


6. Respondent Midwest, whose operations were managed and 
controlled by respondents William C. Garnick and Billie J. Gar- 
nick, during the period from February 28, 1962, through Octo- 
ber 23, 1963, used funds received from the sale, at the stockyard, 
of livestock consigned to it for sale on a commission basis for 
purposes of its own and purposes other than the payment of law- 
ful marketing charges and the remittance of net proceeds to 
shippers, thereby endangering the faithful and prompt account- 
ing therefor and payment of the portions thereof due the owners 
or consignors, in that: 


(a) Respondent Midwest, as of February 28, 1962, had a short- 
age in shippers’ proceeds in the amount of $32,715.50. As of said 
date, respondent had outstanding checks drawn on its account in 
the amount of $96,492.07 and had, to offset said checks, cash in 
bank in the amount of $2,054.12, deposits in transit in the amount 
of $43,661.86, and current proceeds receivable in the amount of 
$18,060.59, or a total of only $63,776.57, resulting in said defi- 
ciency in shippers’ proceeds of $32,715.50. 


(b) Respondent Midwest, as of March 30, 1962, had a shortage 
in shippers’ proceeds in the amount of $47,473.26. As of said 
date, respondent had outstanding checks drawn on its account 
in the amount of $137,643.24, and had, to offset said checks, cash 
in bank in the amount of $52,708.71, deposits in transit in the 
amount of $11,349.04, and current proceeds receivable in the 
amount of $26,112.23, or a total of only $90,169.98, resulting in 
said deficiency in shippers’ proceeds of $47,473.26. 


(c) Respondent Midwest, as of April 30, 1962, had a shortage 
in shippers’ proceeds in the amount of $64,399.36. As of said 
date, respondent had outstanding checks drawn on its account in 
the amount of $87,352.26, and had, to offset said checks, cash in 
bank in the amount of $17,475.87 and current proceeds receiv- 
able in the amount of $5,477.03, or a total of only $22,952.90, 
resulting in said deficiency in shippers’ proceeds of $64,399.36. 
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(d) Respondent Midwest, as of May 31, 1962, had a shortage 
in shippers’ proceeds in the amount of $2,042.93. As of said date, 
respondent had outstanding checks drawn on its account in the 
amount of $138,938.78, and had, to offset said checks, cash in 
bank in the amount of $61,027.37, and current proceeds receiv- 
able in the amount of $75,868.48, or a total of only $136,895.85, 
resulting in said deficiency in shippers’ proceeds of $2,042.93. 


(e) Respondent Midwest, as of June 30, 1962, had a shortage 
in shippers’ proceeds in the amount of $25,491.86. As of said 
date, respondent had outstanding checks drawn on its account in 
the amount of $128,769.73, and had to offset said checks, cash in 
bank in the amount of $845.63 and current proceeds receivable 
in the amount of $2,432.24, or a total of only $3,277.87, result- 
ing in said deficiency in shippers’ proceeds of $125,491.86. 


(f) Respondent Midwest, as of July 31, 1962, had a shortage 
in shippers’ proceeds in the amount of $100,591.54. As of said 
date, respondent had outstanding checks drawn on its account 
in the amount of $103,775.86, and had to offset said checks, cash 
in bank in the amount of $476.49, deposits in transit in the 
amount of $1,615.93, and current proceeds receivable in the 
amount of $1,091.90, or a total of only $3,184.32, resulting in said 
deficiency in shippers’ proceeds of $100,591.54. 


(g) Respondent Midwest as of August 31, 1962, had a short- 
age in shippers’ proceeds in the amount of $100,697.84. As of 
said date, respondent had outstanding checks drawn on its ac- 
count in the amount of $123,619.32, and had to offset said checks, 
cash in bank in the amount of $4,664.14, deposits in transit in 
the amount of $14,319.48, and current proceeds receivable in the 
amount of $3,937.86, or a total of only $22,921.48, resulting in 
said deficiency in shippers’ proceeds of $100,697.84. 


(h) Respondent Midwest, as of October 23, 1963, had a short- 
age in shippers’ proceeds in the amount of $157,047.58. As of 
said date, respondent had outstanding checks drawn on its ac- 
count in the amount of $166,817.27, and had, to offset said checks, 
only $9,769.69 in “cash equivalent,” resulting in said deficiency 
in shippers’ proceeds of $157,047.58. 


(i) Respondent Midwest, during the months of February, 
March, April, May, and August 1962 used shippers’ proceeds to 
finance purchases of livestock by the Horlacher Packing Com- 
pany. After paying the consignors of livestock purchased by said 
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packer with checks drawn on its shippers’ proceeds account, 
said respondent extended credit to that packer without replac- 
ing, out of its own funds, the amounts due the Midwest account 
in the Nevada Bank of Commerce during the February-May 
period and the so-called “Trust Account” in the Security Na- 
tional Bank during the months of August and September 1962. 


7. Respondents William C. Garnick and Billie J. Garnick, dur- 
ing the months of May and June 1962, used funds received by 
Midwest from the sale of livestock consigned to it for sale on a 
commission basis at the stockyard for purposes of their own and 
purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby contrib- 
uting to or causing the shortages of shippers’ proceeds described 
in subparagraphs (d) and (e) of Finding of Fact 6 above, and 
endangering the payment to owners or consignors of livestock 
of the net proceeds from the sale of their livestock, in that; re- 
spondent Billie J. Garnick, on or about May 9, 1962, endorsed 
checks issued to Midwest by George Weber, E. Lynn (Maryville 
Meat Packing Company) and Jackson Tuteur, and on or about 
June 20, 1962, endorsed checks issued to Midwest by H. W. Ber- 
rum, C. A. Shipley, Lowell J. Hussey (McMaster Ranch), Pete 
Greschott, Stanley Semas (Hoyer Cattle Company), and E. Lynn 
(Maryville Meat Packing Company) and a draft drawn on A. 
L. Pennington (Williams Auction Yard), in payment for pur- 
chases, from Midwest, of consigned livestock, and deposited, or 
had deposited on May 10 and June 27, 1962, respectively, the 
proceeds from such nine checks and one draft, totaling $71,- 
700.70, to the persona] account of said respondent Billie J. Gar- 
nick and her husband William C. Garnick in the Fallon Branch, 
First National Bank of Nevada, Fallon, Nevada. Said checks 
issued to Midwest by the named livestock purchasers and depos- 
ited in the personal account of “Billie J. Garnick or William C. 
Garnick” in the First National Bank of Nevada were for the 
amount and in connection with the livestock purchases listed 
below: 


No. and Species 


No. of Date of Amount of Person Issuing of Livestock 
Check Check Check Check Purchased 
648 May 9 $17,790.71 George Weber 162 cattle 
3219 rr 5,559.85 E. Lynn 4 steers, 25 
(Maryville Meat mixed cattle, 

Packing Co.) 1 heifer 


1178 Ee 9,069.51 Jackson Tuteur 80 heifers 
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No. and Species 


No. of Date of Amount of Person Issuing of Livestock 
Check Check Check Check Purchased 
5870 June 20 7,334.00 H. W. Berrum 38 pairs cows 
and calves 
173 am 1,072.92 C. A. Shipley 5 cows, 1 steer 
182 ee 260.10 Lowell J. Hussey 2 horses 
(McMaster Ranch) 
oe 7,520.39 Pete Greschott 1 horse, 81 
Cattle 
345 ~ <9 3,933.50 Stanley Semas 22 pairs cows 
(Hoyer Cattle and calves, 
Company) 2 cows 
8288 = 9,288.41 E. Lynn 60 cattle 


(Maryville Meat 
Packing Co.) 


The draft drawn by A. L. Pennington was draft #326, dated 
June 20, in the amount of $9,871.39, and payable to Midwest for 
the purchase of 96 mixed cattle, 28 sheep, 13 hogs, and 1 burro. 


8. Respondent William C. Garnick, on or about June 6 and on 
two other unknown dates during the month of June 1962, issued 
Midwest check #20952 drawn on the account of Midwest in the 
Nevada Bank of Commerce, Reno, Nevada, payable to “J. A. 
Davis” in the amount of $8,108.59, check #20953 payable to the 
“Davis Cattle Co.” in the amount of $9,118.16, check #20984 to 
“Davis Livestock” in the amount of $9,800.70, and check #20985 
to “Al Davis” in the amount of $9,681.14, purporting to be pay- 
ments for livestock sold by Midwest at the stockyard for the 
account of said named payees, when in fact such checks were 
in payment for construction work done by James A. Davis, d/b/a 
Fallon Building Company, Reno, Nevada, on the private resi- 
dence of said respondent William C. Garnick and his wife, re- 
spondent Billie J. Garnick. The four said checks were refused 
and returned by the Nevada Bank of Commerce because of im- 
proper endorsements. When payment on said checks was refused 
because of improper endorsements, said respondent William C. 
Garnick, on or about June 15 and 18, 1962, issued checks num- 
ber 21013 in the amount of $9,800.70, #21014 in the amount of 
$9,681.44, #21016 in the amount of $8,108.59, and #21017 in the 
amount of $9,118.16, also drawn on respondent Midwest account 
in the Nevada Bank of Commerce, naming the Fallon Building 
Co., as payee. These checks were returned unpaid by the Nevada 
Bank of Commerce because of insufficient funds in the Midwest 
account. 
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9. Twenty-five checks issued by Midwest to consignors of live- 
stock during the months of July, August, and September, 1963, 
on its account in the Security National Bank, Fallon, Nevada, 
in payment of the proceeds from the sale of their livestock, were 
returned unpaid to said consignors by the bank because of in- 
sufficient funds in the Midwest account. 


10. Respondent Midwest, at the stockyard, on or about four 
specified dates during the period from August 28 through Sep- 
tember 18, 1963, and in the transactions listed below, sold live- 
stock consigned to it for sale on a commission basis and, in con- 
nection with such transactions, issued to the consignors in pay- 
ment of the net proceeds from the sale of their livestock checks 
drawn on said respondent’s account in the Security National 
Bank, Fallon Branch, Fallon, Nevada, or the Mother Lode Bank, 
Grass Valley Office, Grass Valley, California, as the case may be, 
which were returned unpaid because of insufficient funds in re- 
spondent’s said bank accounts as follows: 


(1) (2) (3) (4) 


No. of Amt. of 
Date of Sale Consignor Head Sold Check 
1963 
8/28 Istirce Brothers 7 cattle $ 931.73 
8/28 John Feil 3 calves 75.67 
8/28 Ed Aguirre 1 cow 160.17 
8/28 Louis Guazzini, Jr. 2 cattle 85.97 
8/28 R. C. Avansino, Jr. 7 sheep 93.26 
8/28 Pitchfork Cattle Co. 9 cattle 842.40 
9/4 Ed Aguirre 1 bull 243.52 
9/4 Louie Guazzini, Jr. 13 cattle 1,196.25 
9/4 Steen Ranches 242 cattle 34,452.43* 
9/4 M. H. Duxbury 19 cattle 2,119.51 
9/4 Carl Alderson- 139 cattle 13,026.27 
9/4 Paul Butler 18 cattle 1,716.97 
9/4 C. J. Gaspari 5 cattle 526.31 
9/4 Richard Aguirre 1 steer 149.17 
9/4 John Smiley 28 cattle 1,484.77 
9/4 Manuel Hartor 4 cattle — 269.40 
9/11 Joe Chaves (3 cattle) 549.76 
(1 horse) 
9/11 Joaquin Ballard 4 cattle 408.90 
9/11 W. F. Schwake 5 cattle 660.86 
9/11 Bill Harris 138 cattle 13,239.92 
9/11 Toll Ranch, Inc. 72 cattle 5,404.85 
9/18 Ida Gandolfo 80 cattle 3,347.37 
9/18 Bill Gandolfo 61 cattle 6,342.65 


* Amount is total of two checks issued to Steen Ranches for 9/4/63 sales. 
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11. Respondent Midwest, at the stockyard, on September 11, 
1963, sold 247 head of cattle consigned to it for sale on a commis- 
sion basis by the Steen Ranches and, in connection with such 
transaction, issued to said consignor an account of sale covering 
the sale of the 247 cattle but failed to remit to the Steen Ranches 
net proceeds from said sale totaling $22,439.42. 


12. Respondent Midwest, at the stockyard on or about the 
dates and in the transactions listed below sold livestock con- 
signed to it for sale on a commission basis and, in connection 
with such transactions, failed to account to the consignors for 
the sale of their livestock and to remit to the consignors the net 
proceeds from such sales, as follows: 


(1) (2) (3) (4) 


Proceeds 
No. of Amount Due 
Date of Sale Consignor Head Sold Consignor 
1963 
7/24 Beatrice Foods Co., 5 cattle $ 573.40 
d/b/a Meadow Gold 
Dairies of Nevada 
7/24 M. S. Land & Livestock 28 cattle 2,970.11 
8/28 Beatrice Foods Co., 13 cattle 1,682.46 
d/b/a Meadow Gold 
Dairies of Nevada 
9/4 Lewis Miller (1 hog ) 968.40 
(10 cattle) 
9/4 John Feil 3 calves 77.57 
9/4 Casci Brothers 2 calves 53.93 
9/4 Amature Arigoni 5 (3 burros) 204.61 
(1 horse ) 
(1 heifer ) 
9/11 El Rancho de los 3 cattle 306.67 
Amigos, Inc. 
9/18 A. J. Zwiebel 6 hogs 113.90* 


*Gross amount collected from sale-net amount not available. 


13. Respondent Midwest has failed to pay to the consignors 
listed in Findings of Fact 10, 11 and 12, with the exception of 
the Pitchfork Cattle Company which was paid, the proceeds from 
the sale of their livestock in the transactions shown in said Find- 
ings of Fact. 

14. Respondents, in commerce, on or about the dates specified 


and in the financial operations listed below, engaged in the prac- 
tice of depositing worthless drafts in the account of Midwest in 
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the Security National Bank, Fallon Branch, Fallon, Nevada, for 
the purpose of financing the livestock operations of Midwest, 
which drafts showed that they were drawn in connection with 
purported purchases of livestock from said respondent when in 
fact the livestock shown on said drafts as having been sold by 
Midwest to the persons, firms, or organizations on which the 
drafts were drawn was not sold by Midwest to, or purchased 
by, said persons, firms, or organizations, and the drafts actually 
were drawn on nonexistent accounts in various banks in the 
States of California, Montana, Arizona, Missouri, and Texas, as 
follows: 


Livestock 
for Which 
Purportedly 


Date of Amt.of Person Shown Account on Bank on 




















America, San 


Diego, Calif. 


Draft Draft as Drawer Which Drawn Which Drawn Drawn 
1963 
Aug. 5 $10,150.00 Fred Cook, Ariz. Cattle Valley Nat’l 101 weaner 
Agent Feeders Bank, Tucson, calves, Santa 
Arizona Gertrudis 
July 27 9,110.00 Reid Davis Southern Bank of 45 wf steers 
Agent California America, 45 wf heifers 
Cattle Main St. Br., 
Feeders S. Diego, Cal. 
Aug. 14 17,750.00 Kent Northern Western 83 white- 
Whipple Montana Montana faced cows 
Cattle Nat’l Bank, & calves 
Brokers Billings, (plus com.) 
Montana 
July 18 11,680.63 Gene A. Western Bank of 50 hereford 
Murphy Buying America, cows & 
Co., Inc. 20th and calves 
Chester Br., 
Bakersfield, 
Calif. 
July 1 9,887.60 James A. Southwest The Central 39 wf cows 
McConnell Texas Nat’] Bank & calves 
Cattle Co. San Angelo, 
Texas 
Aug. 14 11,550.00 H. B. McDougal Bank of St. 55 aberdeen 
McDougal Aberdeen Louis, St. angus cattle 
Angus Farms Louis, Mo. 
Aug. 14 138,575.00 Dino Dino Market Br., 36 white- 
Maciobli Maciobli Bank of face cows 


13 white- 
face calves 


15. None of the banks listed in Finding of Fact 14, above, upon 
which the seven drafts described and listed in said Finding of 





Meas ee 


MIDWEST LIVESTOCK COMWM’N et al. 829 
Cite as 23 A.D. 816 


Fact were drawn, had bank accounts for or in the name of the 
persons or firms on whom the drafts were drawn and who were 
shown on the drafts as the “purchaser” of the livestock. 


16. Respondent Midwest, during the period from February 6, 
1962, through September 18, 1963, failed to keep accounts, rec- 
ords, and memoranda that fully and correctly disclosed all trans- 
actions involved in its business as a market agency and as a 
dealer in that respondent during the said period: 


(1) Did not maintain: (a) a general ledger of accounts, (b) 
an accounts receivable ledger, (c) an accounts payable ledger, 
(d) a proper and complete check register, (e) a petty cash jour- 
nal, (f) a list of employees and payroll records, and (g) bank 
account reconciliations; 


(2) Failed to show in its accounts, records, and memoranda: 
(a) a full, true, and correct accounting of its banking opera- 
tions, (b) a full, true, and complete accounting of its cash dis- 
bursement, and (c) a full, true, and correct accounting of cash 
receipts; and 


(3) Failed to retain, as a part of its accounts and records, all 
accounts of sale, or copies thereof, covering sales transactions 
at the stockyard during the month of September 1963. 


(4) Failed to show in its books, accounts, records, and mem- 
oranda, full, true, and correct accountings of its market support 
operations. 


CONCLUSIONS 


Insolvency 

The Packers and Stockyards Act was enacted for the purpose 
of affording protection to absent producers and shippers whose 
livestock was handled for them by others at central livestock 
markets. Stafford v. Wallace, 257 U.S. 495, 1922. The Congress, 
to assure such protection and effect such purpose, provided that 
the registration of a market agency or dealer may be suspended 
(7 U.S.C. 204). The Department, in order to carry out the pur- 
poses of the Act and adequately protect consignors and ship- 
pers to public markets, has adopted a strict test for insolvency. 
A person whose current liabilities exceed his current assets fails 
said test and is considered insolvent. The Department’s policy 
as applied in said test, has been consistently upheld by the Judi- 
cial Officer during the past many years. In re Southern Buyers, 
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Inc., 14 A.D. 811; In re Cooper Commission Company, 19 A.D. 
160; In re Kenneth P. Williams, 21 A.D. 1429; In re Clement J. 
Conradt, d/b/a Deshler Livestock Commission Company, 21 A.D. 
1426; In re Martin Livestock Sales, Inc., 21 A.D. 1211; In re 
Dave Smith, d/b/a Stockman Livestock Auction, 20 A.D. 1225; 
In re John Prather, 20 A.D. 474; In re Loren Nickell, 16 A.D. 
1229; In re Washington Hog Market, Inc., et al., 20 A.D. 848. 


(a) Midwest insolvent as of August 31, 1962. 


The record establishes that Midwest, as of August 31, 1962, 
had an excess of current liabilities over current assets in the 
amount of $24,255.03 and, therefore, was insolvent. 


The testimony of Robert S. Harris, auditor-employee of the 
Packers and Stockyards Division and exhibits prepared by Har- 
ris, including a balance sheet of Midwest’s financial condition as 
of August 31, 1962 (Comp’s Ex. 77), and a “statement” of its 
current assets and current liabilities as of that date (Comp’s Ex. 
79), show that, as of said date, Midwest had current liabilities 
totaling $39,753.45, consisting of accounts payable in the amount 
of $2,521.08, “accrued items” (including taxes, brand inspection 
fees, trucking, veterinarian fees, and National Livestock Meat 
Board deductions) totaling $1,133.85, current portions of mort- 
gage payable in the amount of $32,712.00, and contracts payable 
in the amount of $3,386.52; and, as of said date, it had current 
assets totaling only $15,498.42, consisting of cash on hand in the 
amount of $489.57, cash in the bank in the amount of $2,121.79, 
accounts receivable totaling $10,261.56, and inventories totaling 
$2,625.50, resulting in said excess of total current liabilities over 
total current assets of $24,255.03. (Tr. 496-499; Comp’s Exs. 77, 
78 and 79). 


(b) Midwest insolvent as of October 23, 1963. 


The record establishes that Midwest, as of October 23, 1963, 
had an excess of current liabilities over current assets in the 
amount of $177,512.69 and, therefore, was insolvent. 


The testimony of Robert McCoy, auditor-employee of the Pack- 
ers and Stockyard Division, together with various exhibits pre- 
pared by him, including a Balance Sheet (Comp’s Ex. 88), a 
Statement of Current Assets and Current Liabilities (Comp’s 
Ex. 88A), Bank Reconciliation (Comp’s Ex. 88B), Copies of 
bank statments (Comp’s Ex. 88C, 88D and 88E), a Statement of 
Inventory (Comp’s Ex. 88F), a Statement of trust funds (Comp’s 


~S et tA O © &® otf AM SO =" 00 DD CO te ee 


= 


9 


i — td 


rm @2pcktr ad 2 awewWPhpmDmR 


ee 
| =4 


MIDWEST LIVESTOCK COMW’N e¢ al. 831 
Cite as 23 A.D. 816 


Ex. 88G), and a “Schedule of sale of consignors livestock on Sep- 
tember 18, 1963, on which net proceeds were not remitted to the 
consignor’” (Comp’s Ex. 88H), establishes that as of October 
23, 1968, Midwest had current liabilities amounting to $202,- 
867.17 and current assets of only $25,354.38. Complainant’s Ex- 
hibit 88A shows that, as of said date, Midwest had current lia- 
bilities totaling $202,867.17, consisting of a bank overdraft total- 
ing $166,817.27, estimated net sales proceeds payable totaling 
$611.90, “current portion of S.B.A. mortgage” $32,712.00, and 
the “October payment of S.B.A. mortgage overdue” $2,726.00; 
and that, as of said date, it had current assets of only $25,- 
354.48, consisting of accounts receivable totaling $12,000.00, feed 
and livestock inventories totaling $3,584.79, and cash equivalents 
consisting of a balance of trust account due from Paul Richards 
$1,052.72, a balance of an account due from Security National 
Bank $1,716.97, and a Cashier’s Check being held by District 
Attorney, Nevada City, California in the amount of $7,000.00, 
resulting in said excess of total current liabilities over total cur- 
rent assets of $177, 512.69 (Tr. 527-537; Comp’s Exs. 88 series). 


McCoy further testified that “as of October 23, 1963, our bal- 
ance sheet shows an excess of current liabilities over current 
assets of $177,512.69 and an overall excess of liabilities over 
assets, or a deficit net worth of $368,414.36” (Tr. 534). 


(c) Midwest is presently unable to meet its current financial 
obligations and is insolvent. 


On October 23, 1963, Midwest’s current liabilities exceeded its 
current assets; since September 1963 it has been, and presently 
is, unable to meet its current financial obligations; and, on 
March 26, 1964, was adjudged a bankrupt. 


Ranchers, farmers, dealers, and others engaged in the live- 
stock business testified that they have been, since August and 
September 1963, and still are, holding checks issued to them by 
Midwest in payment of the proceeds from the sale of their live- 
stock which were returned to them unpaid by their banks. De- 
spite repeated attempts by most of said witnesses to collect the 
payments due to them from Midwest, all but one of the witnesses 
testified that, as of the date that they were testifying, February 
26, 27, or 29, 1963, they still had not been paid for their live- 
stock (Tr. 6-37 ; 54-57; 61-71; 75-112; 141-145; 154-161; 166-171; 
223-227; 428-451). Still other ranchers, farmers, dealers, and 
livestock operators testified that they had consigned livestock to 
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Midwest in July, August, and September 1963, for sale on a com- 
mission basis, and that, as of the time of the hearing, had re- 
ceived no accounting for, nor payment of, the proceeds from the 
sale of their livestock (Tr. 44-51; 57-61; 71-75; 112-118; 161-166; 
171-174). Because they had not succeeded in collecting their 
money from respondents, many of said witnesses have filed 
claims under Midwest’s surety bond with Mr. Lee M. Burge, Ex- 
ecutive Director, Department of Agriculture, State of Nevada, 
trustee on the bond (Tr. 13, 14, 21, 34, 42, 50, 67, 93, 107, 160, 
166, 170), and others have also filed court actions to “recover 
their money’’( Tr. 13-14; 26-27; 46, 67, 71, 93, 116-117; 145, 160, 
227). 


Mrs. Edith Pennington, an office employee of Midwest until 
the latter part of September 1963, testified that during the July- 
September 1963 period while she was in the employ of Midwest, 
she had received “many” phone calls from, and “visits” at the 
stockyard office by, consignors of livestock who were complain- 
ing that they had not been paid for livestock which had been 
sold for them by Midwest (Tr. 295, 296). 


Stanley F. Routson, Supervisor of the Bureau of Livestock 
Identification, State of Nevada, testified that on September 18, 
1963, the last sale held by Midwest, he went to the stockyard 
because “. . . we knew that there were some unpaid checks out, 
and I went to the sale for the specific purpose of closing it if I 
could find a valid reason to do so.” (Tr. 258) He stated that his 
information with respect to the “unpaid checks” was obtained 
from “Different producers who had sold livestock * * * and had 
received unpaid checks * * * .” (Tr. 258) He further testified 
that even respondent’s own attorney, Paul Richards told him, 
“Stan, if there is anything you can do to keep them from having 
that sale, do it.” (Tr. 259) 


Mr. Lee M. Burge, testified that, as the trustee on Midwest’s 
bond, he had prepared a tabulation of claims received from con- 
signors to Midwest showing that 65 claims totalling $24,781.08 
have been filed directly with him as trustee and that, in addition 
to said claims, there were 18 “court actions” which have been 
filed in various Nevada courts to recover additional claims total- 
ling $116,636.14 (Tr. 122-123). He stated that “unpaid claims” 
against Midwest as of February 26, 1964, totaled $141,417.22 
(Tr. 124; Comp’s Ex. 24). Mr. Burge said that the State license 
of Midwest to operate the stockyard “* * * was revoked on Octo- 
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ber 1, 1963 * * *.” (Tr. 126) He explained that the license rev- 
ocation action was taken by the State because the Department 
of Agriculture had received “complaints from the trade” about 
Midwest and referred specifically to “a claim for $56,891.85 
which was unpaid.” (Tr. 126) 


There is nothing in the record to indicate that there has been 
any improvement in Midwest’s financial condition since McCoy 
made his financial audit of the respondent in the fall of 1963 and 
_ prepared the balance sheet, discussed in subsection (b) above, 
showing Midwest to be insolvent as of October 23, 1963. As a 
matter of fact, Midwest’s financial condition has worsened. As 
the testimony of Carl Alderson shows (Tr. 128-130), he, together 
with “Charles A. Steen and Minnie Lee Steen and First Security 
Bank of Utah, and the Toll Ranch, Inc.” as creditors of Midwest, 
filed a petition in the United States District Court for the Dis- 
trict of Nevada on October 22, 1963, seeking “* * * an order 
adjudging the Midwest Livestock Commission Company, Inc., to 
be a bankrupt within the purview of the Act of Congress relat- 
ing to bankruptcy * * *.” (Tr. 128; Comp’s Ex. 25; Bankruptcy 
No. BK-63-181, U.S. District Court-District of Nevada). Alder- 
son testified that the bankruptcy action was filed because “they 
couldn’t pay their bills, and we felt that they were insolvent” 
(Tr. 129). On March 26, 1964, the said United States District 
court for the District of Nevada declared Midwest a bankrupt. 


It is concluded that respondent was insolvent within the mean- 
ing of the Act (7 U.S.C. 204) as of August 31, 1962, and Octo- 
ber 23, 1963, and is presently insolvent. In re Southern Buyers, 
Inc., supra; In re R. G. Fisher, d/b/a Fisher Livestock Com- 
mission Company, 15 A.D. 1052; In re V. A. Wright, 15 A.D. 
840; In re Loren Nickell, supra; In re Dale K. Schooler, 16 A.D. 
9088; In re Utah Livestock Commission Company, 16 A.D. 120. 


Operating while insolvent 


Midwest, notwithstanding the fact that it was insolvent dur- 
ing the months of August 1962 and September 1963, operated 
as a market agency selling livestock on a commission basis, at 
the stockyard, during said two months. 


(a) Operating while insolvent during August 1962. 


The testimony of Robert S. Harris, Edmund Garaventa, Brand 
Inspector, Bureau of Livestock Identification, State of Nevada, 
and Frances J. Pagni, former office employee of Midwest, to- 
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gether with documentary evidence of various kinds, clearly estab- 
lishes that, though insolvent during the month of August 1962, 
Midwest operated as a market agency, at the stockyard, selling 
livestock on a commission basis. 


Mr. Harris, in connection with his audit of Midwest’s books 
and records, made copies of certain portions of respondent’s cash 
books and of a “market card dated August 29, 1962,” definitely 
establishing that Midwest, during the month of August 1962, 
operated as a market agency by receiving and selling livestock 
on a commission basis during that month (Tr. 499-501; Comp’s 
Exs. 65, 66, 67, and 68). Said copies of respondent’s records 
show that on August 29, 1962, Midwest received 556 cattle con- 
signed by 101 consignors or shippers and sold livestock to 72 
buyers (Comp’s Ex. 65); on five sale days during said month 
Midwest “paid to consignors and deposited” a total of $250,- 
589.44; on said five sale days Midwest received in “commissions” 
$7,325.52 (Comp’s Ex. 66); and that, from August 1 through 
August 31, 1962, it regularly and consistently made disburse- 
ments in connection with various “business expenses.” (Tr. 499- 
501; Comp’s Exs. 67 and 68) 


Mrs. Frances Josephine Pagni, bookkeeper-employee of Mid- 
west, during the April 12, 1960-October 26, 1962 period, testified 
that “during the month of August,” livestock sales ““* * * were 
held every sale day * * *,” explaining that the reason she knew 
that sales were made on every “sale day” was because “I was 
there.” (Tr. 310) 


Edmund Garaventa, Brand Inspector, Bureau of Livestock 
Identification, Department of Agriculture, State of Nevada, 
whose duties consist of “Checking all livestock ownership in sale 
yards and country sale yards and country sales” testified that he 
inspects livestock for “Midwest and Gallagher”; during the 
month of August 1962, sales were held on Midwest’s “sale days” 
and that he inspected livestock for brands at that market on Aug- 
ust 1, 8, 15, 22, and 29 (Tr. 246), and that complainant’s copies 
of brand inspection records dated August 1, 8, 15, 22, and 29 
were “true and correct copies” of records which he had made 
in connection with his official duties at Midwest during the 
month of August 1962 (Tr. 249; Comp’s Ex. 45) 


(b) Operating while insolvent during September 1963. 
Stanley F. Routson, Supervisor, Bureau of Identification, State 
of Nevada, testified that he attended Midwest’s sale of Septem- 
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ber 18, 1963, explaining that he had attended the sale “for the 
specific purpose of closing it’? because of complaints received 
from producers that they had not been paid. 


Edmund Garaventa testified that he “inspected brands” at 
Midwest on September 4, 11, and 18, 1963 (Tr. 247), and stated 


_ that the copies of brand inspection records making up complain- 


ant’s exhibit 45 are “true and correct copies” of inspection rec- 
ords made by him on said three dates at Midwest (Tr. 247-249). 


Mrs. Edith M. Pennington, office employee of Midwest during 
the month of September 1963, testified that she was in the Mid- 
west office on September 4, 11, and 18 and that on said three 
days, Midwest held “sales” and carried on its regular sales oper- 
ations (Tr. 287-288). 


Mrs. Joel Anne Cadwallader, another office employee of Mid- 
west, testified that she had “personal knowledge” that “sellers 
sheets” or “accounts of sale” were “prepared in connection with 
the sale of September 18, 1963,” and that she assisted Mrs. Pen- 
nington “in balancing the sales” of September 11 and 18, 1963 
(Tr. 297-300). 


Eighteen ranchers, or representatives of ranchers, farmers, 
dealers, and others engaged in the livestock business testified 
that, on one or more of the three sale days in September 1963, 
they had sold livestock through Midwest. (Tr. 6-30; 51-57; 51- 
71; 75-94; 101-112; 141-146; 154-161; 166-171; 428-432) 


It is concluded that Midwest operated as a market agency dur- 
ing the months of August 1962 and September 1963, months 
when respondent was insolvent, and, in so doing, violated sec- 
tions 307 and 312(a) of the Act. In re Southern Buyers, Inc., 
14 A.D. 811; In re Smithfield Livestock Exchange, Inc., 21 A.D. 
1342; In re Martin Livestock Sales, Inc., supra; Raymond Pope, 
d/b/a Raymond Pope’s Livestock Sales Pavilion, 21 A.D. 1117; 
Dave Smith, d/b/a Stockman Livestock Auction, 20 A.D. 1225; 
Mike O’Connor, d/b/a Economy Livestock Commission Com- 
pany, 20 A.D. 1022. 


Misuse and attempted misuse of shippers’ proceeds 


A. Misuse of shippers’ proceeds by respondents during the 
February-August 1962 period. 
1. Misuse of shippers’ proceeds by Billie J. and William C. 
Garnick. 
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The record shows that, during the May 9-June 20, 1962 period, 
Billie J. Garnick endorsed nine checks and a draft, payable to 
Midwest, drawn by various purchasers of consigned livestock in 
payment for livestock, and deposited, or had deposited, the pro- 
ceeds from such checks and draft to the personal account of said 
respondent and her husband, respondent William C. Garnick, in 
the Fallon Branch, First National Bank of Nevada, Fallon, Ne- 
vada. Mr. Harris specifically identified the following checks, 
and draft, payable to Midwest, which were deposited to the per- 
sonal account of “Billie J. Garnick or William C. Garnick” in 
the First National Bank of Nevada, Fallon, Nevada, instead of 
the account of Midwest in the Security National Bank: a check 
in the amount of $17,790.71, drawn by George Webber on May 
9, 1962, on the Caldwell Office, Bank of Idaho, Caldwell, Idaho 
(Tr. 508-510; Comp’s Exs. 69 series) ; one drawn by E. Lynn on 
May 9, 1962, on the account of the Maryville Meat Packing Com- 
pany in the Crocker-Anglo National Bank, Sacramento, Cali- 
fornia, in the amount of $5,559.85 (Tr. 510; Comp’s Exs. 70 
and 70A) ; one drawn on May 9, 1962, by Jackson F. Tuteur on 
the Alturas Branch, Bank of America, Alturas, California, in 
the amount of $9,069.51 (Tr. 511; Comp’s Exs. 71 and 71A); 
one drawn by H. W. Berrum on the Minden Branch, First Na- 
tional Bank of Nevada, Minden, Nevada, dated June 20, 1962, 
in the amount of $7,334.00 (Tr. 513, Comp’s Exs. 72 and 72A); 
one drawn by Lowell J. Hussey (McMaster Ranch) on the Yer- 
ington Office of the First National Bank of Nevada, Yerington, 
Nevada, dated June 20, 1962, in the amount of $260.10 (Tr. 514; 
Comp’s Exs. 73 and 73A); one drawn by Pete Greschott on the 
Crows Landing Office of the First Western Bank, Crows Land- 
ing, California, dated June 20, 1962, in the amount of $7,520.39 
(Tr. 514-515; Comp’s Exs. 74 and 74A) ; one drawn on June 20, 
1962, by E. Lynn on the Maryville Meat Packing Company 
account in the Crocker-Anglo National Bank, Sacramento, Cali- 
fornia, in the amount of $9,288.41 (Tr. 515; Comp’s Exs. 75 
and 75A); one drawn by Stanley Semas (Hoyer Cattle Com- 
pany), on the Auburn Office, Bank of America, Auburn, Califor- 
nia, dated June 20, 1962, in the amount of $3,933.50 (Tr. 516; 
Comp’s 34 series) ; one drawn by C. Shipley on the Yerington 
Office of the First National Bank of Yerington, Yerington, Ne- 
vada, dated June 20, 1962, in the amount of $1,072.91 (Tr. 517; 
Comp’s Exs. 49 series) ; and a draft dated June 20, 1962, drawn 
by A. L. Pennington on the Williams Auction Yard account in 
the Maxwell Branch, Crocker-Anglo National Bank, Maxwell, 
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California, in the amount of $9,871.31 (Tr. 516-517; Comp’s Exs. 
76 series). Harris identified and discussed copies of the First 
National Bank of Nevada’s bank statements for the two periods 
April 19- May 23 and May 23-July 18, 1962, covering deposits 
and withdrawals from the said “Billie J. Garnick or William C. 
Garnick” account (Tr. 512 and 518; Comp’s Exs. 47-1 and 48-2), 
and copies of deposit slips showing deposits made to that account 
during said period. The nine checks and the Pennington draft 
are all listed on said deposit slips, and deposit entries covering 
said checks and draft are shown on the bank statements of the 


First National Bank covering the “Billie J. Garnick or William 


C. Garnick” account. (Tr. 512 and 518-520; Comp’s Exs. 47-2 
and 47-1) 

The testimony of William H. Boman, Manager of the Fallon 
Branch, First National Bank of Nevada, establishes that Com- 
plainant’s copies of the two slips of May 10 and June 21, 1962, 
making up Complainant’s Exhibits 47-2 and 48-1, are true and 
correct copies of the First National Bank of Nevada’s deposit 
slips covering deposits made to the said “Billie J. or William C. 
Garnick” account on said dates (Tr. 329 and 331); and that 
Complainant’s copies of the ledger sheets or bank statements for 
said account are true and correct copies of his bank’s ledger 
sheets for the said two periods April 19-May 23 and May 23-July 
18, 1962. (Tr. 330-332; Comp’s Exs. 47-1 and 48-2). He stated 
that the said Garnick account was strictly a “personal account” 
(Tr. 332). 


Two of the purchasers of livestock from Midwest whose checks 
were deposited to the Garnicks personal bank account testified 
that the checks had been issued in payment for livestock at the 
stockyard. 


Clarence Shipley, cattle buyer from Yerington, Nevada, testi- 
fied that on June 20, 1962, he purchased livestock from Midwest 
(Comp’s Ex. 49-2) and issued a check in the amount of $1,072.91 
to Midwest in payment for the livestock (Tr. 337-338; Comp’s 
Ex. 49-1). Another witness, George H. Hoyer, a livestock dealer 
from Auburn, California, testified that while operating “in part- 
nership with Stanley Semas” under the name of “Hoyer Cattle 
Company” in June 1962, he and Semas purchased cattle from 
Midwest on June 20, 1962 (Comp’s Ex. 34A), and that he 
“knew” that the check bearing Semas’ signature, in the amount 
of $3,933.50 (Comp’s Ex. 34) is a “true and correct copy” of a 
check issued in payment for the livestock (Tr. 174-177). 
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2. Misuse of shippers’ proceeds by Midwest. t 
The record establishes that, during the February-August 1962 a 
period, Midwest, whose operations were managed and controlled I 
by respondents William C. and Billie J. Garnick, regularly and 8 
consistently used proceeds from the sale, at the stockyard, of 2 
livestock consigned to it for sale on a commission basis for pur- 0 
poses of its own and purposes other than the payment of law- di 
ful marketing charges and the remittance of net proceeds to E 
shippers, including the financing of livestock purchases from s] 
Midwest by the Horlacher Packing Co., resulting in deficiencies m 
in shippers’ proceeds at the end of each month during such 
period. be 
Harris made an analysis of the condition of Midwest’s account |. 
in the Nevada Bank of Commerce during the February-July 1962 pl 
period and its accounts in the Security National Bank during the dé 
August 1962 period and found that, throughout the entire Feb- te 
ruary-August period, Midwest used shippers’ proceeds for pur- wi 
poses of its own and that, as of the last day of each month, its 
from February through August 1962, there were shortages in | Se 
Midwest’s account or accounts, as the case may be. As of Feb- co 
ruary 28, 1962, Midwest had a deficiency of $32,715.50 to cover Oc 
outstanding checks (Tr. 501-502; Comp’s Exs. 80 series) ; as of a 
March 31, 1962, it had a deficiency of $47,473.26 (Tr. 503; Comp’s Hi 
Exs. 81 series) ; as of April 30, 1962, it had a deficiency of $64,- ac 
399.36 (Tr. 504; Comp’s Exs. 82 series) ; as of May 31, 1962, it | ac 
had a deficiency of $2,042.93 (Tr. 504-505; Comp’s Exs. 83 ser- tre 
ies) ; as of June 30, 1962, it had a deficiency of $125,491.86 (Tr. / _ the 
505; Comp’s Exs. 84 series) ; as of July 31, 1962, it had a defi- 04’ 
ciency of $100,591.54 (Tr. 505-506; Comp’s Exs. 85 series) ; and, 87 
as of August 31, 1962, it had, in its two accounts at the Security 
National Bank, which had recently been opened, a deficiency of At 
$100,697.84 to cover outstanding checks (Tr. 506; Comp’s Exs. [ ; 
86 series). ‘abe 
the 
Midwest, during the months of February, March, April, May, 205 
and August 1962, used proceeds received from the sale of con- vac 
signed livestock, at the stockyard, to finance purchases of live- | fro 
stock by the Horlacher Packing Company. After paying the con- to 
signors and shippers of the livestock with checks drawn on the stor 
Midwest account (Tr. 311), Midwest extended credit to said Hor- che 
lacher Packing Company by allowing that packer to delay pay- vat 


ment for the livestock, without replacing, out of its own funds, 
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the amounts due from said packer (Comp’s Exs. 80, 81, 82, 83 
and 86 series). A twenty-three day credit was given to Hor- 
lacher on the February 28 and March 28 purchases (Comp’s Exs. 
80B and 81B) ; a twenty-one day credit was given on the April 
25 purchase (Comp’s Ex. 82B) ; a nineteen day credit was given 
on the purchases of May 30 (Comp’s Ex. 83B) and a thirteen 


day credit was given on the purchases of August 29 (Comp’s 


Ex. 86B). Any extension of credit to Horlacher by Midwest 
should have been financed by Midwest from its own funds and 
not with shippers’ proceeds. 


B. Misuse of shippers’ proceeds by Midwest during Septem- 
ber-October 1963. 


Robert McCoy prepared an analysis of Midwest’s shippers’ 
proceeds as of October 23, 1963, and ascertained that, as of said 
date, it had a deficiency in shippers’ proceeds of $157,047.58. His 
testimony and various exhibits prepared by him show that Mid- 
west, as of said date, had a “zero” bank balance, having closed 
its only bank accounts, one in the Security National Bank on 
September 25, 1963, and another, a recently opened bank ac- 
count in the Mother Lode Bank, Grass Valley, California on 
October 14, 1963; it had only three current items, consisting of 
a cashier’s check in the amount of $7,000.00 “issued to cover 
Harriet Beard check,” a credit of $1,716.97 “held in suspense 
account by Security National Bank,” and the “balance in trust 
account held by Paul Richards,” which McCoy accepted and 
treated as equivalent to cash; and, it had outstanding checks in 
the amount of $166,817.27, resulting in said deficiency of $157,- 
047.58 to cover outstanding checks (Tr. 534-537; Comp’s Exs. 
87 series). 


Attempted misuse of shippers’ proceeds by Garnicks 


The record shows that respondent William C. Garnick on or 
about June 6, and on one or two other unknown dates during 
the month of June 1962, issued four checks, Nos. 20952, 20953, 
20984, and 20985, drawn on the account of Midwest in the Ne- 
vada Bank of Commerce, Reno, Nevada, in amounts varying 
from $8,108.59 to $9,800.70 and totaling $36,708.59, purporting 
to be payment for consigned livestock sold by Midwest at the 
stockyard or livestock purchased by Midwest, when in fact such 
checks were for payment for construction work done on the pri- 
vate residence of the Garnicks. When payment on the four checks 
was refused by the Nevada Bank of Commerce because of im- 
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proper endorsement, said respondent William C. Garnick, on or 
about June 15 and 18, 1962, issued four new checks No. 21013, 
21014, 21016, and 21017, also totaling $36,708.59, and also drawn 
on Midwest’s account in the Nevada Bank of Commerce, nam- 
ing the Fallon Building Company as payee. 


James A. Davis, Building Contractor, Fallon, Nevada, testi- 
fied that he did not sell any livestock through Midwest in June 
1962, and that the said four Midwest checks which were issued 
to “J. A. Davis,” “Davis Cattle Company,” “Davis Livestock,” 
and “Al Davis” (Tr. 147-150; Comp’s Ex. 28A) “were for prog- 
ress payments on a home he was building” for “Mr. and Mrs. 
Garnick” and not payment for livestock (Tr. 149-151). The sec- 
ond series of checks issued by Midwest he stated merely “re- 
placed” the other four checks, explaining that they were for the 
same “total amount of money” and “were given to cover the 
other checks” (Tr. 151). He stated that the construction con- 
tract for which the checks were issued was made “with the Gar- 
nicks” and that “there was no mention of Midwest on the con- 
tract” (Tr. 152-153). 


Mr. Guy C. Williams, Manager, Nevada Bank of Commerce, 
Reno, Nevada, testified that the said first four checks, making 
up Complainant’s Exhibit 28A, were “Returned by our office for 
the reason, the fact that the first endorsement on all four checks 
is missing” (Tr. 325), explaining that on “the first check, where 
the check is made payable to Mr. J. A. Davis, the endorsement 
reads ‘For deposit only to the Fallon Building Company.’ For us 
to honor that check, we have to have the endorsement of Mr. J. 
A. Davis as first endorser” (Tr. 325). The four checks making 
up the second series of checks, payable to “Fallon Building Com- 
pany,” were returned to Midwest “unpaid” because, as Mr. Wil- 
liams explained, the checks were presented for payment when 
“the account was short (of) funds.” (Tr. 326; Comp’s Ex. 28B) 


While there was no actual use of shippers’ proceeds by the 
Garnicks in connection with said checks, there clearly was an 
intention and attempt to use them for the Garnicks’ personal 
purposes. Respondent William C. Garnick obviously was at- 
tempting to make the checks appear to be livestock payment 
checks when he issued them to “Davis Cattle Company” and 
“Davis Livestock.” 


Robert Harris’ testimony confirms the testimony of Davis that 
the checks were not in payment for livestock. He testified that 
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“he found nothing in the record to indicate that the checks were 
for payment for any livestock consigned by Mr. Davis” (Tr. 
512-513). 


Respondents, could not, under any circumstances, properly use 
shippers’ proceeds for purposes of their own or make such use 
or disposition of shippers’ proceeds in their possession as would 
endanger or impair the payment of such portion thereof as 
might be due the shippers or consignors. Respondent Midwest 
stood as a fiduciary in relation to proceeds of sales of livestock 
handled by it for the benefit of its customers. United States v. 
Donahue Bros., Inc., 59 F. 2d 1019; Hyatt v. United States, 276 
F. 2d 308; Daniels v. United States, 242 F. 2d 59; In re Nash- 
ville Livestock Commission Corp., 17 A.D. 626; see also In re 
T. S. Compton, 5 A.D.1; In re Bowles Livestock Commission Co., 
5 A.D. 586; In re Shannon and Farrell, 7 A.D. 951; In re C. P. 
Poland, d/b/a Valley Brokerage Co., Price & Co., and Valley 
Sheep Co., 5 A.D. 6. Notwithstanding said relationship, Midwest, 
through the Garnicks, who owned Midwest and managed and 
controlled its operations, financed purchases of livestock by the 
Horlacker Packing Company with shippers’ proceeds during 
months when Midwest had substantial shortages of said ship- 
pers’ proceeds as of the end of each month; and the Garnicks 
deposited shippers’ proceeds in their own personal account dur- 
ing two of the months when shortages existed in shippers’ pro- 
ceeds. Obviously, any shortages in shippers’ proceeds, especially 
shortages in substantial amounts, as was the case here, endan- 
gers the payment of such portion thereof as might be due ship- 
pers or consignors. The proof of this was seen in September of 
1963 when Midwest was unable to pay consignors and shippers 
obligations arising out of stockyard livestock sales, in an amount 
in excess of $140,000.00. 


Respondents, during the February-August 1962 period and 
Midwest, during the September-October 1963 period, as seen 
above, regularly and consistently used shippers’ proceeds for pur- 
poses of their own and purposes other than the payment of law- 
ful marketing charges and the remittance of net proceeds to 
shippers, and such use endangered the prompt accounting there- 
for and payment of the portions thereof due the owners or con- 
signors. Respondents, by said use of, and Midwest by reason of 
said shortages in, shippers’ proceeds, engaged in an unfair and 
deceptive practice in violation of section 312(a) of the Act (7 
U.S.C. 213(a)), and Midwest by reason thereof failed to render 
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and maintain just, fair, and nondiscriminatory services and prac- 
tices in violation of sections 304 and 307 of the Act (7 U.S.C. 
205, 208). Such unauthorized use of shippers’ proceeds by Mid- 
west is also in violation of sections 201.40 and 201.41 of the reg- 
ulations issued pursuant to the Act (9 CFR 201.40 and 201.41). 
In re W. I. Bowman, d/b/a Capital Stock Yards, supra; In re 
Harry C. Daniels, supra; Daniels v. U.S., 242 F. 2d 39; In re 
Clint Shirley, d/b/a Shirley Livestock Commission Co., 11 A.D. 
281; In re Mann, Boyd, and Mann, 11 A.D. 192; In re Bowles 
Livestock Commssion Co., supra; In re Roy Hyatt and A. E. 
Ward, partners, d/b/a Hyatt and Ward Livestock Commission 
Co., 12 A.D. 476 Hyatt v. U.S., 276 F. 2d 308; In re Nashville 
Livestock Commission Corp., 17 A.D. 626; In re William H. Gris- 
sim, d/b/a Grissim Commisson Co., 17 A.D. 620; In re T. S. 
Compton & Company, supra; In re Loren Nickell, supra; In re 
Andrew E. Hess and Virginia P. Hess, partners d/b/a Grants- 
ville Auction Market, 20 A.D. 462; In re Grant City Sale Barn, 
Inc., 21 A.D. 1008; In re Klamath Cattle Sales, Inc., 21 A.D. 989; 
In re Farmers Livestock Market, Inc., 21 A.D. 879; In re Claypool 
Sales, Inc., 21 A.D. 768; In re Joe Bettencourt d/b/a West Side 
Auction Yard, 21 A.D. 758; In re Melady Bros., Inc., 22 A.D. 27; 
and In re Neoge Auction, Inc., 22 A.D. 58. 

Issuance by Midwest of insufficient fund checks and failure to 
render accounting to and pay consignors. 

Midwest, on four sale days and in 25 sales transactions dur- 
ing the period from August 28 through September 18, 1963, at 
the stockyard, sold livestock consigned to it for sale on a com- 
mission basis and, in connection with such sales transactions, 
issued to the consignors of such livestock, in payment of the net 
proceeds from the sale of the livestock, checks drawn on said 
respondent’s account in the Fallon Branch, Security National 
Bank, Fallon, Nevada, or the Mother Lode Bank, Grass Valley 
Office, Grass Valley, California, as the case may be, which were 
returned unpaid because of insufficient funds in Midwest’s said 
bank accounts, and, as of the time of the hearing, Midwest had 
failed to pay all but one of the consignor-witnesses who testi- 
fied the proceeds from the sale of their livestock. 

Messrs. Bill Harris, William F. Schwake, Carl Alderson, John 
Feil, Paul Butler, Amelio Istrice, Edward Aguirre, Richard 
Aguirre, Louie Guazzini, Jr., R. C. Avansino, M. B. Humphrey, 
R. H. Krueger, M. H. Duxbury, C. J. Gaspari, John C. Smiley, 
Manuel Hartor, Joaquine Ballard, William T. Gondolfo, and Mrs. 
Ida L. Gondolfo, ranchers, farmers, feeders, dealers, and repre- 
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sentatives of ranchers in the California-Nevada area, testified 
that on one or more occasions during the said August 28-Sep- 
tember 18, 1963, period they consigned livestock to Midwest for 
sale on a commission basis and, in connection with the sale of 
such consigned livestock, received from Midwest an accounting 
in the form of an account of sale or a “sellers sheet” and a check 
from Midwest in payment for the net proceeds from the sale of 
their livestock, which checks were returned to them unpaid (Tr. 
6-34, 51-57, 61-71, 75-98, 101-112, 118-121, 141-145, 154-161, 166- 
170, 223-227, and 428-432). 


Several of the witnesses stated that they had made repeated 
unsuccessful attempts to see the Garnicks and to discuss with 
them the returned and unpaid checks. Guazzini said he con- 
tacted the Garnicks and was told by Mrs. Garnick to return the 
“old check” and that he would be given “a new one” but that 
when he went to the Midwest office, “nobody showed up * * * 
and at different times he went back and forth to see if he could 
catch them * * * and never did see them” (Tr. 161). Avansino 
said that his “grandfather went to the Midwest and tried to 
collect, but couldn’t locate anyone at the time * * *” and added 
that “he went two times, and my father went once, but never 
were able to locate anyone” (Tr. 98). Kreuger, representing 
the Steen Ranches, said that he “called Garnick’s office in Fallon 
but I never found anyone there * * *” (Tr. 93). Duxbury said 
that a “number of phone calls and efforts were made” to con- 
tact the Garnicks but the calls and efforts were “all uniformly 
negative” (Tr. 145). Some of the other livestock industry wit- 
nesses tried to get their money from the Garnicks but, with the 
exception of the Pitchfork Cattle Company which Mr. Humphrey 
said had been paid after the attorney had “taken the matter up 
with Midwest,” none of them was more successful than Guaz- 
zini, Avansino, or the Steen Ranches and none has been paid the 
proceeds from the sale of the consigned livestock (Tr. 13-14, 20- 
21, 27, 34, 57, 67, 71, 82, 86, 92, 98, 107, 112, 145, 161, 227, 
and 432). Many of said witnesses, together with many more 
consignors of livestock to Midwest who did not testify at the 
hearing, have filed claims with Mr. Lee M. Burge, trustee under 
Midwest’s surety bond, and, in addition, have filed court actions 
in further attempts to obtain the proceeds from the sale of their 
livestock (Tr. 21, 26, 67, 71, 938, 107, 112, 145, 160, 170, 227, 
and 432). Carl Alderson, Charles A. Steen, and Minnie Lee 
Steen, the First Security Bank of Utah and the Toll Ranch, Inc., 
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filed a petition in the United States District Court for the District 
of Nevada to have Midwest adjudged a bankrupt, and, as indi- 
cated above, this was done on April 8, 1964. 

Other industry witnesses, including Lewis Miller, a rancher, 
Woodrow Ashby, representing Beatrice Food Company, d/b/a 
Meadow Gold Dairies, M. R. Matley, a rancher, d/b/a M. S. 
Land and Livestock, Lewis -Canepa, a rancher, John Feil, a far- 
mer, Earl Casci, a farmer, Amature Arigoni, a dealer, and A. 
J. Zwiebel, a rancher and farmer, testified that they, too, had 
consigned livestock to Midwest for sale on a commission basis 
during the period from July 24 through September 18, 1963, 
but had received neither accountings nor checks from Midwest 
in connection with their consignments. Several of these eight 
witnesses made attempts to contact the Garnicks to obtain the 
proceeds from the sale of their livestock but were unsuccessful 
and have never been paid (Tr. 41, 49-50, 74, 116). 

Robert McCoy identified and discussed exhibits, prepared by 
him, or other P. & S. personnel under his direction and super- 
vision, covering the sale by Midwest of the livestock consigned 
by Harris, Schwake, Alderson, Feil, Canepa, Casci Bros., Smiley, 
M. S. Land and Livestock, Arigoni, Bill and Ida Gondolfo, Ed 
and Richard Aguirre, Hartor, Steen Ranches, Gaspari, Dalton 
and Turley, Guazzini, Duxbury, Butler (Bella Vista Ranch), 
Chaves, Ballard, Toll Ranch, Inc., Beatrice Food Company (Mea- 
dow Gold Dairies), Zwiebel, and El] Rancho de los Amigos, Inc. 
(Comp’s Exs. 1-4, 7-8, 10-13, 15-18, 27, 29-30, 32, 50-54 series). 
He testified that, from an examination of Midwest’s records and 
those of the consignors listed in Finding of Fact 10 above, he 
had ascertained that the livestock shown on the accounts of sale, 
receiving tickets, scale tickets, invoices, etc., making up Com- 
plainant’s exhibits 1-4, 7-8, 10-13, 15-18, 27, 29-30, 32, 50-54 
series had been sold by Midwest, at the stockyard, on the dates 
shown on the said exhibits and that Midwest had issued checks 
to said consignors in payment of the proceeds from the sale of 
their livestock. He further testified that from the record of said 
consignors and bank records, he had ascertained that the said 
checks had been returned unpaid (Tr. 341-349, 354-357, 360-365, 
367-373, 376-378, 378-382, 383-384, 386-398). McCoy also testi- 
fied that he had ascertained from the records of Midwest, or 
consignors, or both, that the livestock of the consignors listed 
in Findings of Fact 11 and 12, above, had been sold by Midwest 
at the stockyard (Tr. 350-354, 358-359, 366-367, 373-376, 382- 
883, 385-386; Comp’s Exs. 5-6, 9, 14, 21-22, 31, and 33 series). 
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Robert E. Lovelady, Manager, Fallon Branch, Security Na- 
tional Bank, Fallon, Nevada, when questioned about the notation 
“Refer to Maker” on many of the checks returned to the indus- 
try witnesses mentioned above, explained that said notation “is 
used in place of ‘insufficient funds’ sometimes” (Tr. 245). He 
testified that during July, August, and September 1963, his bank 
had returned “many” checks issued by Midwest on its account in 
his bank because of insufficient funds in the account (Tr. 242). 
The president of said Security National Bank, Mr. Prior, gave 
generally similar testimony with respect to insufficient funds 
checks (Tr. 204). 


Mr. Burge, in his tabulation of claims which have been sub- 
mitted to him by consignors and shippers to Midwest, listed 
many of the above-named witnesses, including Avansino, Ballard, 
Canepa, Feil, Gaspari, Hartor, Schwake, Smiley, Zwiebel, and 
Casci. Mr. Burge also included in his tabulation as persons who 
have filed “court actions” in various Nevada courts to recover 
money owed to them by Midwest in connection with its livestock 
operations witnesses Alderson, Ed Aguirre, Butler, Duxbury, 
Ida and Bill Gandolfo, Guazzini, Istrice, Bill Harris, Miller, and 
the Steen Ranchers, Beatrice Food Company, and M. S. Land 
and Livestock (Comp’s Ex. 24). 


Midwest, by failing to account to consignors of livestock, fail- 
ing to remit to consignors the net proceeds received from the 
sale of their livestock and issuing to consignors insufficient fund 
checks, has violated sections 304, 307, 312(a), and 401 of the 
Act (7 U.S.C. 205, 208, 213(a), and 221) and section 201.43 of 
the regulations (9 CFR 201.43). In re Nashville Livestock Com- 
mission Corp., 17 A.D. 626; In re William H. Grissim, d/b/a 
Grissim Commission Co., supra; In re Roy Hyatt and A. E. 
Ward, partners,d/b/a Hyatt and Ward Livestock Commission 
Co., 17 A.D. 1121 and 12 A.D. 476; In re W. I. Bowman, d/b/a 
Capital Stock Yards, supra, 


Depositing worthless drafts in bank account of Midwest 


Respondents, during the months of July and August, engaged 
in the practice of depositing worthless drafts in the account of 
Midwest in the Security National Bank, Fallon, Nevada, for the 
purpose of financing the livestock operations of Midwest, which 
drafts showed that they were drawn in connection with pur- 
ported purchases of livestock from Midwest when, in fact, the 
livestock shown on said drafts as having been sold by Midwest 
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to the persons, firms, or organizations on which the drafts were 
drawn, was not sold by Midwest to, or purchased by, said per- 
sons, firms, or organizations. 


The testimony of Roscoe M. Prior, President of the Security 
National Bank, Reno, Nevada, and that of Robert E. Lovelady, 
Manager of the Fallon, Nevada Branch of said bank, clearly 
establishes that the said drafts were worthless. Mr. Prior testi- 
fied that when the bank officials questioned Mr. Garnick about 
“the nature of this (these) transactions, and the fact that, in 
our opinion, they were fictitious drafts’ Garnick ‘conceded’ 
that they were and told the bank officials that he “could not 
understand why his wife would have taken it upon herself to 
draw these drafts” (Tr. 200). Mr. Lovelady testified that “I 
asked Mr. Garnick if the drafts which they had deposited with 
us were fictitious drafts and he replied that they were” (Tr. 
241-242). 


The testimony of Mr. Lovelady establishes that 14 drafts and 
two checks, totaling $169,580.65, all of which were returned to 
the Security National Bank unpaid by the banks upon which 
they were drawn were deposited to Midwest’s account during 
said period. He stated that, among said 14 drafts and two checks 
was a draft drawn “by Fred Cook” on the account of the “Ari- 
zona Cattle Feeders” in the Valley National Bank, Tucson, Ari- 
zona, in the amount of $10,150.00; one drawn “by Gene A. Mur- 
phy” on the account of “Western Buying Company, Inc.,” in the 
Bank of America, Bakersfield, California, in the amount of $11,- 
680.63; one drawn “by Reid Davis” on the “Southern California 
Cattle Feeders Association” in the Bank of America, San Diego, 
California, in the amount of $9,110.00; one drawn “by H. B. Mc- 
Dougal” on the account of “McDougal Aberdeen Angus Farm” 
in the Bank of St. Louis, St. Louis, Missouri in the amount of 
$11,550.00; one drawn on the account of the “Northern Montana 
Cattle Brokers,” in the western Montana National Bank, Bill- 
ings, Montana in the amount of $17,750.00; one drawn by “James 
A. McConnell” on the account of the “Southwest Texas Cattle 
Company” in the Central National Bank, San Angelo, Texas in 
the amount of $9,887.60; and one drawn on “Dino Maciobli,” 
Bank of America, Market Branch, San Diego, California, in the 
amount of $13,575.00; and a check drawn on “Horace Meyers, 
Wells Fargo Bank, 11-16 Branch, San Francisco, California” in 
the amount of $11,617.80 (Tr. 210-213; Comp’s Exs. 26, 35, 36, 
37, 38, 39, 40, and 41 series). He explained that all 14 of said 
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drafts and the two checks were returned unpaid because the 
banks upon which the drafts and checks were drawn were unable 
to locate such accounts (Tr. 213, Comp’s Exs. 26B, 35A, 37, 
38D, 39B, 40D, 41E, and 41F). He stated that, after the drafts 
and checks had been returned unpaid to his bank, he personally 
telephoned several of the banks upon which the drafts and checks 
were drawn to ascertain more specifically, if possible, why they 
had been returned and was told in every instance that it was 
because said banks were unable to locate such accounts (Tr. 
213). 


Mr. Lovelady’s testimony further establishes that, during the 
months when said worthless drafts were being deposited to Mid- 
west’s account, his bank was returning “many” checks, issued by 
Midwest to consignors and shippers, because of “insufficient 
funds” (Tr. 242). Midwest’s financial condition was such, as 
seen from the testimony of Mr. Prior, that the Security National 
Bank found it necessary to obtain a “Confession of Judgment” 
from Midwest to “protect itself” (Tr. 202, 203-205; Comp’s Ex. 
43). In a meeting with the Garnicks in early September, the 
officials of the Security National Bank found it necessary to in- 
form the Garnicks that “the situation had gone as far as we 
could allow it to go” and went so far as to advise Mr. Garnick 
“against holding the sale on the following day which was Sep- 
tember 11” (Tr. 241). Clearly, the deposit of the worthless 
drafts in Midwest’s account was an attempt, though an unsuc- 
cessful one, by the Garnicks to finance Midwest’s operations dur- 
ing its financial difficulties. 


R. E. Klicka, Manager, Market Branch, Bank of America, San 
Diego, California, testified that his bank “received a draft for 
$9,110.00 on August 16, 1963, which was drawn against the 
Southern Cattle Feeders, by Reid Davis. It was sent by the Mid- 
west Livestock Company, * * * through the Fallon office of the 
Security National Bank and this draft came to us as a collection 
item.” (Tr. 180; Comp’s Ex. 35) He said that after making 
several telephone calls to ascertain whether other branches of 
his bank had such an account or knew “Reid Davis,” the said 
draft was returned unpaid because they were unable to locate 
such an account (Tr. 180-183). 


Wade H. Lacey, Jr., Executive Secretary of the Arizona Cat- 
tle Feeders Association testified that said Association does not 
buy any cattle and that the draft dated August 5, 1963, drawn 
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on the Valley National Bank, Tucson, Arizona in payment to 
Midwest for “101 weaner calves” was “absolutely not his Asso- 
ciation’s draft” (Tr. 131-133), and that he does not know “Fred 
Cook” and that there is no Cook in the Association’s membership” 
(Tr. 134-136). 


Kent Whipple, a rancher in northern Nevada, stated that, 
while he had bought livestock from Midwest, “February, pre- 
vious to August, was the last time I had been there” (Tr. 221). 
He denied being connected with the Northern Montana Cattle 
Brokers; having a bank account in Billings, Montana; drawing 
a draft on the Western Montana National Bank; buying “83 
white faced cows and calves” from Midwest in August 1963; or 
signing a draft for $17,750.00 payable to Midwest (Tr. 221; 
Comp’s Ex. 37). Platt testified that witness Whipple is the only 
“Kent Whipple’ whom he knows is engaged in the livestock 
business in California, Arizona, Nevada, and Montana, and that 
he “checked out with some of my associates in the livestock in- 
dustry” and was told that “they know of no other Kent Whip- 
ple” (Tr. 438). 


Walter W. McCormick, a livestock buyer from Sacramento, 
California testified that “Mrs. Garnick called me on the tele- 
phone” concerning a bill of sale draft drawn in July of 1963 by 
a Gene A. Murphy on the account of Western Buying Company, 
Inc., (Comp’s Ex. 36) “and asked me if we had an agent work- 
ing for our company by the name of Gene A. Murphy * * * and 
she stated that she had received a draft for some livestock in 
the sum of eleven thousand some-odd dollars in payment of some 
cows and calves, and that it hadn’t been paid by our company, 
and I told her that I didn’t know any Gene A. Murphy” (Tr. 
184). He further testified that he told the officials of his bank 
“to return the draft” and “called Mrs. Garnick back and in- 
formed her of what I just stated * * *” (Tr. 184-185). He said 
he had checked his firm’s records and “found no evidence of any 
purchases” by it, within “ten days either way” of July 18, 1963 
(Tr. 186). 


Platt stated that he had P. & S. personnel check Midwest’s 
records to ascertain whether the livestock purchases indicated 
on the drafts had been made and was told “that they could not 
find any purchases or sales of livestock or cattle shown on these 
drafts” (Tr. 442). He said that, in addition, he personally made 
a number of telephone calls to banks, livestock organization per- 
sonnel and other livestock industry “contacts” in an attempt to 
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ascertain whether the persons and firms shown on the drafts as 
“purchasers” had purchased livestock at Midwest and that no 
such purchases had been made (Tr. 434-442). 


Richard Bauermeister, Marketing Specialist, P. & S. Division, 
testified that he had checked Midwest’s records to ascertain 
whether “on the dates of the said drafts the persons or firms 
whose names appear on the drafts purchased the livestock de- 
cribed thereon” and that he “could not find any record of these 
various transactions in the records” (Tr. 471). 


Edmond Garraventa, Nevada State Brand Inspector at Mid- 
west, testified that he had not inspected any of the livestock 
described on the drafts (Tr. 247-250). Stanley F. Rouston, Su- 
pervisor of the Bureau of Livestock Identification, testified that 
his records disclosed that none of the said livestock had been 
inspected at any point in Nevada by any of his brand inspectors 
(Tr. 264-266). 


Clearly, the drafts deposited to Midwest’s account in the Se- 
curity National Bank were fictitious and worthless and were not 
drawn in payment for purchases of livestock as indicated there- 
on. Respondents, by depositing the worthless drafts in the ac- 
count of Midwest engaged in an unfair and deceptive practice 
in violation of section 312(a) of the Act. 


Failure of Midwest to keep accounts, records and memoranda 
that fully and correctly disclosed its operations. 


Respondent Midwest, during the period from February 6, 
1962, through September 18, 1963, failed to keep accounts, rec- 
ords and memoranda that fully and correctly disclosed all trans- 
actions involved in its business as a market agency and as a 
dealer. 


Mrs. Josephone Pagni, bookkeeper-employee of Midwest dur- 
ing the period from April 12, 1960, to October 26, 1962, testi- 
fied that, while she was employed by Midwest, “We had no gen- 
eral ledger . . . They had no cash receipts journal . . . We had 
no accounts payable” (Tr. 303-304). She stated that, in her 
opinion, Midwest’s accounts, books and records were “very, very 
inadequate” (Tr. 319). She said that by June of 1962 she could 
not reconcile Midwest’s sales and purchases with its bank ac- 
counts, stating that “I gave up on that. I just couldn’t recon- 
cile that at all” (Tr. 319). She explained that, while Midwest 
“had the recap sheets on buyers and sellers . . . nothing was 
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posted * * *” during the months of September and October 1962 
(Tr. 321) because Midwest was “going to have a new system” 
of bookkeeping which, actually, never became a reality (Tr. 321- 
322). Mrs. Pagni also testified that, while she was in the employ 
of Midwest, “The accounts receivable were raised considerably 
on three or four people” in connection with “...a... report to 
the SBA. . .” when there was no justification or basis for such 
increases (Tr. 313). She specifically referred to “an account for 
$38,000.00 for sale and I knew we did not have any such thing” 
(Tr. 313), and added that as a result of that she “just quit. I 
wasn’t going to make up anything for her...” (Tr. 313). In 
recalling other instances when entries were made in the Mid- 
west books which were false and incorrect, she stated that “... 
as I recall the accounts receivable were around a thousand dol- 
lars and she changed it to ten. Mrs. Garnick changed it... 
The accounts receivable were changed to over $10,000.00 * * *” 
(Tr. 313-314). She also made specific references to the “Davis 
checks” discussed above in connection with the Garnick’s at- 
tempt to pay a construction payment with Midwest funds, stating 
that “I had written that these checks were written to Mr. Davis 
for construction of the house, and then I noticed that she had 
put ‘cattle sale.’ I had put it into the general ledger column 
in that book, and put ‘construction to Davis, construction for 
house,’ and the ‘house’ was erased, and over here was written 
‘cattle sale’.” (Tr. 309). 


Joseph E. Lauck, a Certified Public Accountant with offices in 
Carson City, Nevada, who was retained by respondents to pre- 
pare “rapid financial statements,” and to set up a bookkeeping 
system for Midwest testified that he and his associate in prepar- 
ing financial statements in June 1962, “practically interviewed 
the information out of them (Garnicks) with what records they 
had” (Tr. 269-270). He stated that he informed the Garnicks 
“that the records were wholly inadequate for the type of oper- 
ation which they were conducting...” (Tr. 270). He further 
testified that “there were no records upon which to base or ob- 
tain any information” (Tr. 271). He said that Midwest had no 
general ledger, bank reconciliations, accounts payable ledger, 
check register for shippers’ checks, petty cash journal and had 
no separate records covering Midwest’s market support opera- 
tions (Tr. 274-275). Mr. Lauck also said that after his first 
examination of Midwest’s books, accounts and records he “spent 
all of my time endeavoring to convince them of the necessity for 
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a proper set of books ... they were so wholly inadequate for a 
volume operation of their size that I felt something had to be 
done” (Tr. 275). 


Midwest, during the said February 6-September 18, 1963, 
period as Robert McCoy testified, had no “general ledger .. . 
posted beyond August 31, 1962” (Tr. 540), no accounts receiv- 
able ledger, accounts payable ledger, petty cash journal, or bank 
account reconciliations (Tr. 540-541). McCoy said that Midwest 
accounts, records and books did not show a full, true and correct 
accounting of its banking operations nor did they presen+ a full, 
true and correct picture of cash disbursements, <xplaining that 
Midwest “had no bank reconciliations”; he and Harris were not 
furnished “deposit slips for the year 1963 other than those for 
September 17 and 24, 1963”; there was no complete record of 
all checks issued and that “there were no checks at all for the 
month of September. There were no checks available that had 
cleared the bank, that had been written during the month of 
September” (Tr. 538-539). McCoy explained that “there was no 
complete record of all checks written as to disbursements... 
there was very little record, if any, of cash receipts since there 
were practically no deposit slips. There was no cash receipts 
journal. There was no disbursement journal other than one book 
in which shippers’ checks were recorded and had been recorded 
up to the sale of August 28, 1963” (Tr. 539-540). McCoy stated 
that the accounts, records and books of said respondent “were 
very very limited and inadequate” (Tr. 527). 


Robert Harris testified that in February 1962 the audit he 
made of Midwest’s books and records, was a “very limited-scope 
audit” because of the “very few records” furnished to him by 
respondents. He stated that there was only one book furnished 

. a cash journal.” Midwest had no general ledger, no ac- 
counts receivables or accounts payable books, no petty cash books 
and no general journal (Tr. 488-489). He said that Midwest’s 
books and records did not show a full, true and correct account 
of its banking operations (Tr. 520-521). He explained that 
“There was no cash receipt books as such. The invoices, the buyers 
invoices that is, which show paid sometimes, were paid by cash, 
sometimes were paid by check. The amounts could not always be 
determined absolutely, * * * the record was not complete” (Tr. 
521). Finally, Harris stated that there was nothing in Mid- 
west’s books and records to establish whether a particular trans- 
action was a market support transaction or a dealer trading op- 
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eration, explaining that “No records were furnished to me for 
any of the market support operations other than indications that 
the company had bought something and in the sellers sheets that 
the company had sold something, but there was no reconciliation 
of same nor any sheet which might have been maintained ever 
furnished me” (Tr. 522). 


Though Midwest held a regular “sale’”’ on September 18, 1963, 
and sold livestock on a commission basis, its books and records 
did not have entries to show and explain the complete livestock 
sales uperations by Midwest on said date and respondent had no 
“supporting deenments,” including, accounts of sale, or copies 
thereof, to cover and support any of the market transactions on 
said date (Tr. 532-533). 


The failure by Midwest to keep accounts, records and memor- 
anda that fully and correctly disclosed all transactions involved 
in its business as a market agency is a violation of section 401 
(7 U.S.C. 221) of the Act. In re Oddie Owen, d/b/a Owen Bros. 
Livestock Commission Co., 20 A.D. 219; In re W. I. Bowman, 
d/b/a Capital Stock Yards, supra; In re E. L. Petersen, 5 A.D. 
751; In re Missoula Livestock Auction Co., 20 A.D. 926; In re 
George W. Scott and Louise M. Scott, d/b/a Trinidad Livestock 
Commission Co., 20 A.D. 96; In re Fred M. Allison, Jr. d/b/a 
Allison Brokerage Commission, 15 A.D. 838; In re T. B. Kelt- 
ner, et al, 14 A.D. 825. 


Summary 


The foregoing violations of the Act and the regulations by the 
respondents are of the utmost seriousness and were done wil- 
fully and knowingly. Accordingly, it is concluded that the fol- 
lowing order should be issued: 


ORDER 


(1) Respondent Midwest Livestock Commission Company, Inc. 
shall cease and desist from: 


(a) operating as a market agency, buying or selling livestock 
on a commission basis, while its current liabilities exceed its cur- 
rent assets or while it is unable to meet its current financial 
obligations as they come due 


(b) using funds received from the sale, in commerce, of live- 
stock consigned to it for sale on a commission basis for purposes 
of its own and purposes other than the payment of lawful mar- 
keting charges and the remittance of net proceeds to shippers; 
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(c) issuing checks in payment of the net proceeds from the 
sale of livestock consigned to it for sale on a commission basis 
without having and maintaining sufficient funds on deposit to 
cover such checks; 


(d) failing to account to persons consigning livestock to it for 
sale on a commission basis for the sale of their livestock; 


(e) failing to remit to persons consigning livestock to it for 
sale on a commission basis the net proceeds from the sale of 
their livestock; 


(f) preparing, assisting in preparing, or permitting the prep- 
aration by its employees or officials of drafts or checks drawn on 
fictitious persons or bank accounts, or which are otherwise false 
or fraudulent, in connection with livestock transactions, or pur- 
ported livestock transactions, in commerce; 


(g) depositing to its bank account, or bank accounts, drafts 
or checks which are known to be drawn on fictitious persons or 
bank accounts, or which are otherwise false or fraudulent, in 
connection with livestock transactions, or purported livestock 
transactions, in commerce; 


(h) failing to keep accounts, records, and memoranda that 
fully and correctly disclose all transactions involved in its busi- 
ness as a market agency and as a dealer. 


Respondent Midwest Livestock Commission Company, Inc., 
shall deposit the gross proceeds received from the sale of live- 
stock handled on a commission basis and any other funds that 
come into its possession as agent in a bank account separate 
from the general or private account or accounts in which its 
own funds are deposited and such account shall be designated 
as “Custodial Account for Shippers Proceeds” or by a similar 
identifying designation. Such account shall be drawn upon only 
for the payment of the net proceeds due to the person or persons 
entitled thereto, for the payment of sums due respondent as 
compensation for its services, and for payment of lawful mar- 
keting charges, and shall be kept in a manner that will clearly 
reflect the handling of the funds in compliance with the require- 
ments of section 201.42 of the regulations. 


Respondent Midwest Livestock Commission Company, Inc., 
shall keep such accounts, records, and memoranda as will fully 
and correctly disclose all transactions involved in its business, 
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in commerce, including a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth; an accounts 
receivable ledger; an accounts payable ledger; a proper and com- 
plete check register; a petty cash journal; a list of employees 
and payroll records; and bank account reconciliations. Respond- 
ent shall show in said accounts, records, and memoranda a full, 
true, and correct accounting of its banking operations, its cash 
disbursements, and cash receipts and it shall retain as a part of 
said accounts, records, and memoranda, accounts of sale, buyers’ 
bills, scale tickets and drive-in slips, or copies thereof, covering 
purchase and sale transactions made by respondent in connec- 
tion with its market support and dealer operations. 


Respondent Midwest Livestock Commission Company, Inc.’s, 
registration under the Act is suspended for a period of 120 days 
and thereafter until such time as it demonstrates that it is no 
longer insolvent. When said respondent demonstrates that it is 
no longer insolvent a supplemental order will be issued in this 
proceeding terminating this suspension. 


(2) Respondents William C. Garnick and Billie J. Garnick 
shall cease and desist from: 


(a) using funds received from the sale, in commerce, of live- 
stock consigned to a market agency, which is owned, con- 
trolled, operated or managed by either, or both, of said respond- 
ents, for purposes of their own and purposes other than the pay- 
ment of lawful marketing charges and the remittance of net 
proceeds to shippers; 

(b) preparing, assisting in preparing, or permitting the prep- 
aration by persons under their control of drafts or checks drawn 
on fictitious persons or bank accounts, or which are otherwise 
false or fraudulent, in connection with livestock transactions, or 
purported livestock transactions, in commerce; 


(c) depositing, or causing to be deposited, in their individual, 
or joint personal bank account, or bank accounts, or the bank 
account or bank accounts of a market agency owned, controlled, 
operated or managed by either, or both, of said respondents, 
drafts or checks drawn on fictitious persons or bank accounts, 
or which are otherwise false or fraudulent, in connection with 
livestock transactions, or purported livestock transactions, in 
commerce. 


This order shall become effective immediately and copies hereof 
shall be served upon the parties. 
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(No. 9225) 


In re RAYMOND C, VAUGHN AND H. V. ROCKHILL, d/b/a CoF- 
FEY COUNTY COMMUNITY SALE, BURLINGTON, KANSAS. P&S 
Docket No. 2841. Decided July 30, 1964. 


Rates and Charges—Dismissal 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


Complainant has filed a motion that this rate proceeding under 
the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 
et seq.), be dismissed without prejudice. Complainant stated in 
the motion that respondents have submitted information required 
under section 201.25 of the regulations under the Act (9 CFR 
201.25), in connection with the amendment filed on January 7, 
1963, to their schedule of rates and charges, and that upon the 
basis of an analysis of such information and other available 
data, it appears that the changes in the schedule of rates and 
charges are justified. 

Notice of the tariff as modified by the amendment filed on 
January 7, 1963, and of the “Complaint, Order of Suspension, 
and Notice of Hearing” was published in the Federal Register 
on February 19, 1963 (28 F.R. 1563), and although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. 


In view of these circumstances, this proceeding is hereby dis- 
missed without prejudice. 


(No. 9226) 


In re PAUL V. ROBERTS. P&S Docket No. 3256. Decided July 30, 
1964. 


Failure to Pay When Due—Suspension of Registration—Consent 


Respondent is ordered to cease and desist from (1) failing to pay when due 
for livestock purchased in commerce and (2) issuing insufficient funds 
checks in payment of such livestock. Respondent is suspended as a reg- 
istrant under the act for a period of 60 days. 
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Mr. Garrett N. Wyss for complainant. Mr. M. B. Moseley, of Phoenix, Ari- 
zona, for respondenut. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 15, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act. 


Respondent filed an amended answer on July 20, 1964, in which 
respondent admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the Hearing Examiner, and consents 
to the issuance of a specified order, with findings and conclu- 
sions, for the purpose of this proceeding only, based on all alle- 
gations contained in the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is Box 95, Laveen Stage Route, 
Phoenix, Arizona, is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer, buying 
and selling livestock in commerce for his own account. 


2. The Wentz Bros. Livestock Auction stockyard, Tucson, Ari- 
zona, and Payne’s Livestock Auction stockyard, Tucson, Ari- 
zona, hereinafter called the stockyards, are now, and were at 
all times material herein, posted stockyards subject to the pro- 
visions of the Act. 

3. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock at the stockyards and failed 
to pay, when due, the purchase price of such livestock. 

Date No. of Purchase 
1964 Head Purchased at Price 


January 25 107 Wentz Bros. Livestock Auction $9,457.90 
Tucson, Arizona 


February 1 40 ” e 3,705.56 
February 1 111 ? me 9,268.07 
February 8 85 ” i 6,943.09 


February 8 67 ” ie 6,173.48 
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4. Respondent, in connection with the transactions set forth 
in Finding of Fact 3 herein, issued checks in purported payment 
of the livestock purchased which checks were returned by the 
bank upon which they were drawn because of insufficient funds. 


Date Check Issued Payee Amount 

January 25, 1964 Wentz Bros. Livestock Auction $9,457.90 

February 1, 1964 Wentz Bros. Livestock Auction 3,705.56 

February 1, 1964 Payne’s Livestock Auction 9,268.07 

February 8, 1964 Payne’s Livestock Auction 6,943.09 

February 8, 1964 Wentz Bros. Livestock Auction 6,173.48 
CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4 
herein, respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)). Complainant has recommended that the 
order consented to by respondent be issued. The order will be 
issued. 


ORDER 


Respondent shall cease and desist from (1) failing to pay when 
due, the purchase price of livestock purchased in commerce; and 
(2) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on deposit 
in the bank upon which they are drawn to pay such checks. 


Respondent is suspended as a registrant under the Act for a 
period of 60 days from and after the effective date of this order. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9227) 


In re ALFONSO R. AGUIRRE, d/b/a AGUIRRE LIVE STOCK CoM- 
PANY. P&S Docket No. 3317. Decided July 30, 1964. 


Bonding Requirements—Suspension of Registration—Consent 


Respondent is suspended as a registrant under the act until such time as 
he complies fully with the bonding requirements of the act and the reg- 
ulations issued thereunder. 
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Mr. Garret N. Wyss, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 17, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


Respondent filed an answer on July 6, 1964, in which he, in 
effect, admits the material allegations of the complaint. Respond- 
ent filed a second answer on July 13, 1964, in which he admits 
the jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
the report of the Hearing Examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions, for the 
purpose of this proceeding only, based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, whose address is 482 West 29th Street, Tuc- 
son, Arizona, is now, and was at all times material herein, en- 
gaged in the business of buying and selling livestock in commerce 
for his own account, and is now, and was at all times material 
herein, registered with the Secretary of Agriculture as a dealer 
buying and selling livestock in commerce for his own account. 


2. The Wentz Bros. Livestock Auction stockyard, Tucson, Ari- 
zona, hereinafter called the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provi- 
sions of the Act. 


3. Respondent’s surety bond was terminated on July 27, 1962. 
Respondent, on or about July 18, 1962, was notified in writing 
of such termination date, and was informed that he would have 
to furnish a new bond if he continued to operate as a registrant 
under the provisons of the Act. Notwithstanding such notice, 
respondent continued to engage in the business of a dealer, buy- 
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ing and selling livestock at the stockyards, for his own account, 
without filing and maintaining a reasonable bond or its equival- 
ent as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)), and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.30). 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a livestock dealer in commerce within the meaning of 
the Act without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations there- 
under. 


Respondent is suspended as a registrant under the Act until 
such time as he complies fully with the bonding requirements 
of the Act and the regulations. When respondent has complied 
fully with the bonding requirements of the Act and the regula- 
tions, a supplemental order will be issued in this proceeding 
terminating this suspension. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 
parties. 


(No. 9228) 


In re TONEY DOWLEN. P&S Docket No. 3324. Decided July 31, 
1964. 


Bonding Requirements—Cease and Desist—Consent 


Respondent is ordered to cease and desist from engaging in the business 
of a livestock dealer in commerce within the meaning of the act with- 
out filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the act and the regulations thereunder. 


Mr. Garrett N. Wyss for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on June 24, 1964, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations. 


Respondent filed an answer on July 20, 1964, in which respond- 
ent admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hear- 
ing and the report of the Hearing Examiner, and consents to 
the issuance of a specified order, with findings and conclusions, 
for the purpose of this proceeding only, based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent, an individual whose address is Clayton, New 
Mexico, is now, and was at all times material herein, engaged in 
the business of a livestock dealer in commerce, within the mean- 
ing of the Act, and is now, and was at all times material herein, 
registered with the Secretary of Agriculture as a dealer, buying 
and selling livestock in commerce for his own account. 


2. The Amarillo Livestock Auction Company stockyard, Amar- 
illo, Texas, and the Dalhart Livestock Auction Company stock- 
yard, Dalhart, Texas, hereinafter called the stockyards, are now 
and were at all times material herein, oer: stockyards subject 
to the provisions of the Act. 


3. Respondent’s surety bond was terminated on September 
20, 1963. Respondent, on or about September 30, 1963, was noti- 
fied in writing of such termination date and was informed that 
he would have to furnish a new bond if he continued to operate 
as a registrant under the provisions of the Act. On February 
10, 1964, respondent was further notified in writing that if he 
continued to operate as a dealer he would have to furnish the 
required bond. Notwithstanding said notices, respondent con- 
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tinued to engage in the business of a dealer, buying livestock at 
the stockyards, without filing and maintaining a reasonable bond 
or its equivalent, as required by the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3 herein, 
' respondent has violated section 312 of the Act (7 U.S.C. 213) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). Complainant has recommended that the order con- 
sented to by respondent be issued. The order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a livestock dealer in commerce within the meaning of 
the Act without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations there- 


under. 


This order shall become effective on the sixth day after serv- 
ice upon respondent. Copies hereof shall be served upon the 


parties. 


DISMISSAL—OUT OF BUSINESS 
(No. 9229) 
D. S. BUCHANAN, d/b/a EASTLAND AUCTION COMPANY, EAST- 


LAND, TEXAS. P&S Docket No. 3019. Dismissed July 10, 1964, 
by Thomas J. Flavin, Judicial Officer. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9230) 


MARY TURNER v. ZAY R. TREASURE. P&S Docket No. 3287. Dis- 
missed July 29, 1964, by Thomas J. Flavin, Judicial Officer. 
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SCHLEY BROTHERS v. MERCURIO BROTHERS. PACA Docket No. 
9149. Decided July 6, 1964. 


Acceptance “As Is”—Liability 


The unloading of oranges and the sale and delivery of a portion thereof 
to customers constitute acceptance thereof and the buyer liable for pur- 
chase price in “as is” sale. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on January 16, 1963. The 
formal complaint was filed on May 29, 1963. Complainant seeks 
reparation in the amount of $272.98, which is alleged to be the 
unpaid balance of the f.o.b. contract price due complainant from 
respondent in connection with the sale of 225 boxes of Florida 
oranges to respondent by complainant on December 15, 1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on June 17, 1963. A copy of 
the formal complaint and a copy of the report of investigation 
were served on respondent on June 15, 1963. Respondent filed 
an answer and counterclaim on July 2, 1963, denying liability to 
complainant in connection with this transaction and requesting 
an award of reparation in the sum of $108.10 as damages re- 
sulting from an alleged breach of contract by complainant. Com- 
plainant filed a reply to the counterclaim on July 17, 1963, deny- 
ing the matters alleged therein and denying liability to re- 
spondent. 


Since the amount in controversy does not exceed $1,500, the 
issues are submitted for determination under the shortened pro- 
cedure provided in section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant to such procedure, complainant filed an open- 
ing statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Each party also filed a 
brief. 
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FINDINGS OF FACT 


1. Complainant is an individual, Samuel Robert Schley, doing 
business as Schley Brothers, who address is 209 West Camden 
Street, Baltimore, Maryland. At the time of the transaction in- 
volved herein, complainant was licensed under the act. 


2. Respondent is a partnership composed of Frank C. Mer- 
curio, Augustus A. Mercurio, Mariano R. Mercurio, and Salva- 
tore J. Mercurio, doing business as Mercurio Brothers, whose 
address is 320 Verbeke Street, Harrisburg, Pennsylvania. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On December 15, 1962, in the course of interstate commerce, 
complainant, acting through his employee, James A. Farace, sold 
to respondent, through respondent partner Mariano R. Mercurio, 
225 boxes of Florida oranges, sizes 80-125, on an “as is” basis 
as to quality and condition, and at an agreed price of $3.15 per 
box, f.o.b. Baltimore, Maryland, for a total contract price of 
$708.75. At the time of negotiating the contract, each party was 
aware that just prior to that date the State of Florida, or cer- 
tain parts thereof, had been subjected to unfavorable weather 
and freezing temperatures, which had caused widespread frost 
damage to the orange crop in that state. 


4. The oranges which are the subject of this proceeding were 
part of an 800-box lot purchased for complainant by Farace from 
Roper Growers Cooperative, Winter Garden, Florida, on Decem- 
ber 14, 1962. At the time of the transaction involved herein, the 
oranges were in transit from Florida to complainant at Balti- 
more, arriving there on December 16, 1962. 


5. Late on the evening of December 16, 1962, 225 boxes of 
Florida oranges were loaded at complainant’s place of business 
onto a truck supplied by respondent and driven by its employee, 
James F. Morrison, who delivered same to respondent at Harris- 
burg, Pennsylvania, arriving there during the morning or early 
afternnoon of December 17, 1962. Some 50 boxes of the oranges 
were then distributed by respondent to a number of its custom- 
ers in the Harrisburg area in the late morning or early after- 
noon of December 17, with complaints of frost damage to the 
fruit being received by respondent from some or all of such 
customers on the same afternoon. Respondent retrieved the 50 
boxes of oranges from its customers and examined the fruit 
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more closely, satisfying itself that the shipment of oranges had 
been damaged by freezing but deferring any complaint to com- 
plainant due to the lateness of the hour. 


6. On the morning of December 18, one of respondent part- 
ners called complainant’s place of business and talked with Far- 
ace and another of complainant’s employees, James W. Ringgold, 
concerning the condition of the oranges. Following these conver- 
sations and at 10:15 on the morning of the same day, Decem- 
ber 18, respondent secured a Federal inspection for condition 
only of the lot of oranges involved herein. The inspection was 
made at respondent’s store in Harrisburg and revealed the fol- 
lowing information, in relevant part: 


66x * * 


“Products inspected and Distinguishing Marks: 


“Oranges ... Roper Brand ... Winter Garden, Florida... 
Applicant states: 225 cartons. 


ce * * 


“Temperature of Product: 38° F. 


“Condition: Mostly firm. Range from 32 to 58, average 44% 
damaged by mushy condition, including 17% serious dam- 
age some of which are leaking and show a water-soaked con- 
dition of the skin. Average 14 of 1% decay.” 


7. At 12:17 p.m. on December 18, respondent sent the follow- 
ing telegram to complainant: 


“BASED ON FEDERAL INSPECTION THERE HAS 
BEEN A BREACH OF CONTRACT ON ORANGES RE- 
CEIVED DEC. 17, 1962.” 


At 9 a.m. on December 19, respondent sent another telegram to 
complainant in relevant part, as follows: 


“RELATIVE ROPER ORANGES HAULED DECEMBER 
17 GOVERNMENT INSPECTION SHOWS AVERAGE 44 
PERCENT FREEZING INJURY YOU REPRESENTED 
ORANGES AS GOOD HAULED IN GOOD FAITH WITH- 
OUT PERSONAL INSPECTION UNTIL AFTER AR- 
RIVAL IN HARRISBURG ...IF YOU DON’T TAKE 
ORANGES OFF OUR HANDS WILL SELL FOR WHOM 
IT MAY CONCERN.” 
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8. On or about December 18, respondent trucked 208 boxes 
of oranges to Sid Goodman and Company, of Baltimore, Mary- 
land, which disposed of the oranges and after deducting handl- 
ing and commission charges of $54.03, remitted $382.22 to re- 
spondent. Respondent sold the remaining 17 boxes of oranges 
at $3.15 per box, or a total of $53.55. 


9. Respondent, on January 9, 1963, sent complainant its check 
in the amount of $53.55, and endorsed over to complainant the 
check sent by Sid Goodman and Company for $382.22, making 
a total paid to complainant by respondent of $435.77 in connec- 
tion with this transaction. 


10. The formal complaint was filed on May 29, 1963, which 
was within 9 months after the alleged cause of action herein 
accrued. 


CONCLUSIONS 


A preliminary issue is raised by respondent in its answer, 
wherein it alleges, in contradiction to the allegations contained 
in the formal complaint, that it rejected the oranges involved 
herein to complainant; that complainant refused to take back 
the oranges pursuant to such rejection; and that respondent 
finally resold the 225 boxes of oranges for the account of whom 
it may concern. As proof of the alleged rejection, respondent 
refers to the report of investigation, which is automatically a 
part of the evidence in this case under section 47.7 of the rules 
of practice, 7 CFR 47.7, and to Exhibit No. 3 which is a part of 
that report. 


Exhibit No. 3 of the report of investigation is a letter dated 
January 29, 1963, addressed to the Department and signed by 
respondent partner Augustus Mercurio. In the letter respondent 
states, in relevant part, that 


“Early Tuesday morning, December 18th, we phoned Schley 
Brothers and reached Mr. Farace, we told him of the con- 
dition of the oranges and asked him what disposition we 
were to make of them. We told him that we wanted to re- 
turn the oranges because they were not what we had bought 
.. . [Farace told us] .. . that ‘the oranges belonged to us 


> 99 


and that they were our head-ache’. 


It is not clear, either from the contents of this letter or from the 
other evidence of record, whether respondent’s telephone call and 
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the alleged rejection of December 18 to complainant was made 
by Augustus Mercurio, the writer of this letter, or by one of the 
other of respondent partners. It also is not entirely clear from 
the evidence, including the quoted portion of respondent’s letter 
of January 29, whether respondent categorically voiced a rejec- 
tion of the load in the course of this conversation, or whether 
the remarks passing between the parties on this date amounted 
to no more than a complaint. The telegram sent to complainant 
by respondent on December 18 at 12:17 p.m. (Finding of Fact 
No. 7) contains no hint of rejection, and seems to be merely a 
complaint by respondent concerning the oranges. Farace, judg- 
ing from his affidavit (Exhibit No. 10 to the formal complaint), 
apparently gained this impression also for he stated that “... 
on December 18, 1962, ... Mr. Mercurio . . . registered a com- 
plaint as to the condition of the oranges.” 


It has been held that a notice of rejection must be in clear 
and unmistakable terms, and that a mere complaint regarding 
the shipment is not regarded as being the equivalent of such 
notice. United Packing Co. v. Connecticut Celery Co., 16 A.D. 
810. However, we feel that notice of rejection or the lack of it 
by respondent at this time is not decisive of the issue, for even 
assuming, arguendo, that a clearly expressed rejection was con- 
veyed to complainant during the telephone conversation of De- 
cember 18, in our opinion, such attempted rejection was ren- 
dered ineffective by respondent’s prior actions on December 17, 
when it unloaded at least a part of the oranges from the truck 
and sold and delivered some 50 boxes of them to its customers in 
the Harrisburg area. In this connection, it is provided, in sec- 
tion 46.2(cc) of the applicable regulations, in relevant part, that 
“acceptance” means any act by the consignee signifying accept- 
ance of the shipment, including unloading, and any act by the 
consignee which is inconsistent with the consignor’s ownership 
(7 CFR 46.2 (cc) (1) and (2)). The unloading of the oranges, 
and the sale and delivery of a portion thereof to third parties, 
are actions by respondent which are more compatible with the 


acceptance alleged by complainant and as defined in the cited, 


regulations, than with the rejection alleged in the answer by : 


respondent. Accordingly, we are of the opinion that the oranges _ 


were accepted by respondent, and it is so concluded. See Epper- © 


son & Symons, Inc. v. Milgram Food Stores, 22 A.D. 295. 


Having accepted the shipment, respondent became liable to 
complainant for the agreed contract price thereof, subject to its 
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right to reduce such liability by proving damages resulting from 
any breach of contract by complainant. O’Donnell Fruit Com- 
pany v. Mercurio, 18 A.D. 1173. Respondent alleges that com- 
plainant breached the contract between the parties, with result- 
ant damages to respondent, in that the oranges were not U.S. 
No. 1 grade at Baltimore, as allegedly warranted by complain- 
ant. Complainant, however, not only denies that it warranted the 
oranges to be U.S. No. 1 grade at Baltimore, but alleges that 
the oranges were sold to respondent on an “As is” basis at Bal- 
timore, which is to say, that complainant made no warranties, 
implied or express, concerning the quality of the oranges. 


Since both parties have put forth affirmative but conflicting 
allegations regarding the warranties, or the lack of them, accom- 
panying the sale herein, the burden rests upon each party to 
establish, by a preponderance of the evidence, its respective alle- 
gation. Israel Klein Co. v. Sullivan & Co., 17 A.D. 500, Each 
party has submitted the statement of the individual who repre- 
sented the respective party in negotiating the contract involved 
herein, and each of these statements tends to support the posi- 
tion of the party in whose behalf it is submitted. In addition, 
respondent offers the sworn statement of respondent partner 
Augustus Mercurio, who testified that he was present in the 
room on December 15 when respondent partner, Mariano Mer- 
curio, talked with complainant’s employee, James Farace, in 
regard to the purchase of the subject oranges. This witness ad- 
mitted, however, that he was not on the telephone at the time 
and therefore did not hear what Farace said, but only what Mari- 
ano Mercurio said in the course of the conversation. 


In addition to the evidence submitted by the parties, we have 
the evidence contained in the Department’s report of investiga- 
tion, which is automatically a part of the proceeding under the 
provisions of section 47.7 of the rules of practice (7 CFR 47.7). 
Exhibits Nos. 6 and 7, which are included as exhibits in the re- 
port, are copies of the Federal-State Market News Service Re- 
ports for Baltimore for Friday, December 14, 1962, and Mon- 
day, December 17, 1962, respectively. Exhibit No. 6, the report 
for Friday, December 14, contains the following relevant in- 
formation: 


“ORANGES: ... FLA. no sales reported. Most receivers 
holding for higher prices.” 
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Exhibit No. 7, the report for Monday, December 17, contains the 
following relevant information: 


“ORANGES: ... FLA. Stronger. Fla. 80-125s 3.25-3.75, 
some 4.00...” 


On the basis of these reports, it clearly appears that Balti- 
more was a seller’s market for Florida oranges on December 15. 
In view of this fact, it does not seem that complainant would 
find it necessary, in order to complete a sale of Florida oranges 
on this date, to give a warranty of U.S. No. 1 grade on delivery 
to respondent in Baltimore on the following day, December 16. 
In addition, both parties knew that on the date of sale a freeze 
was prevalent in Florida, and that the oranges which were the 
subject of this sale were enroute from Florida to complainant, 
who had not seen them at the time and is not shown to have 
known, or to have been aware, of the grade and condition of the 
shipment at the time of sale. In view of the circumstances pre- 
vailing at this time, we are of the opinion that they are more in 
keeping with the position taken by complainant than by respond- 
ent, and we conclude that the sale was made on an “as is” basis 
as to grade and f.o.b. as to price, as contended by complainant, 
and not as U.S. No. 1 grade, f.o.b. Baltimore, as alleged by 
respondent. 


The total contract price of the oranges involved herein is 
$708.75. Respondent has paid complainant $435.77 as an undis- 
puted amount, leaving a balance due and owing complainant of 
$272.98. Respondent’s failure to pay this balance to complain- 
ant is in violation of section 2 of the act, for which reparation 
should be awarded, with interest. 


Respondent, in its counterclaim, has asked that we award it 
reparation against complainant in the amount of $108.10 in con- 
nection with this transaction. Respondent’s counterclaim, how- 
ever, is bottomed on its claim that complainant warranted the 
oranges to be U.S. No. 1 grade at Baltimore, that he (complain- 
ant) breached such warranty, and that respondent suffered dam- 
ages as the result of such breach. Since we have already con- 
cluded that respondent has failed to establish that the alleged 
warranty was made by complainant, the related question of con- 
sequential damages does not arise. Accordingly, the counterclaim 
should be dismissed. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $272.98, with interest there- 
on at the rate of 5 percent per annum from January 1, 1963, 
until paid. 


The counterclaim is dismissed. 


Copies of this order shall be served on the parties. 


(No. 9232) 


MEYER TOMATOES v. BOLER FRUIT & VEGETABLE COMPANY. PACA 
Docket No. 9073. Decided July 6, 1964. 


Allocation of Payment—Promissory Note—Novation 


New agreement called for all payments to be allocated first to respondent’s 
prior indebtedness on 1961 shipments so that complaint was timely filed 
as to 1962 shipments and claim here not based on promissory note as 
alleged by respondent, upon which respondent defaulted prior to ma- 
turity, but is based on the new agreement. 


Mr. Dusan M. Petrovic, of King City, California, for complainant. Barnes 
& Elick, of McAllen, Texas, for respondent. Mr. W. A. Bolding, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed December 31, 1962. In the for- 
mal complaint filed March 6, 1963, complainant seeks to recover 
from respondent the sum of $3,303.15, which is alleged to be 
the balance owing for three truckloads of tomatoes sold by com- 
plainant to respondent in September and October 1962. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
April 19, 1963. A copy of the report of investigation was served 
upon complainant on April 22, 1963. 
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Respondent filed its answer on May 14, 1963, alleging pay- 
ment for two of the truckloads of tomatoes and admitting liabil- 
ity on the last shipment in the sum of $874.40. Respondent fur- 
ther alleged that the balance claimed by complainant of $2,- 
428.75 arises out of a promissory note dated October 20, 1961, 
given by respondent to complainant over which the Department 
has no jurisdiction. Respondent requested an oral hearing. 


An oral hearing was held on December 2, 1963, at McAllen, 
Texas. Respondent was represented by counsel and complain- 
ant was represented by its accountant. Two witnesses testified 
at the hearing, one for complainant and one for respondent. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Leo A. Meyer 
and Robert L. Meyer, operating under the trade name of Meyer 
Tomatoes, whose address is Post Office Box 606, King City, 
California. 


2. Respondent, Boler Fruit & Vegetable Company, is a cor- 
poration whose address is Post Office Drawer 1, Pharr, Texas. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. During the period August 1 through September 14, 1961, 
complainant sold to respondent seven loads of tomatoes which 
were accepted by respondent. As of October 1, 1961, respondent 
owed complainant a balance of $5,618.35 for these tomatoes. On 
or about October 7, 1961, complainant agreed to accept respond- 
ent’s promissory note for this amount with $1,618.35 to be paid 
at once and the balance of $4,000 to be paid at the rate of $445 
per month beginning December 1, 1961, and the first of each 
month thereafter. Complainant received the note and check for 
$1,618.35, both dated October 20, 1961. On December 10, 1961, 
respondent sent complainant a check for the first payment of 
$445. In January and February 1962, complainant requested 
further payments from respondent. On or about July 21, 1962, 
complainant received a second payment of $445, leaving a bal- 
ance due of $3,110 on the 1961 shipments. 


4. On or about July 1, 1962, it was agreed that complainant 
would sell tomatoes to respondent during 1962, and draft re- 
spondent for the agreed price of each lot of tomatoes sold, plus 
an additional amount of $100 to $200, and that the total pay- 
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ments would be first applied by complainant to the balance due 
from 1961. 


5. During 1962, complainant sold to respondent seven loads of 
tomatoes for a total price of $7,486.15, f.o.b. King City, Califor- 
nia, for shipment to respondent at Pharr, Texas. The dates of 
sale and prices are as follows: 


August 14 $1,296.75 September 17 $ 383.75 
August 20 1,520.00 September 21 1,236.25 
August 20 640.00 September 25 1,400.00 


October 10 1,009.40 


6. The seven loads were shipped by truck on or about the 
dates of sale from King City, California, to Pharr, Texas, where 
they were accepted by respondent. Complainant granted re- 
spondent an allowance of $135 on the last load, thereby reduc- 
ing the price $874.40. 


7. Respondent paid complainant $1,496.75 on August 22, 1962, 
$740 on August 28, 1962, $1,720 on September 1, 1962, $450 on 
September 21, 1962, $2,636.25 on October 8, 1962, and $115 on 
October 24, 1962. These payments totaling $7,158 were credited 
by complainant to respondent’s account. The difference between 
this amount and the balance of $10,461.15 owed by respondent 
on the 1961 and 1962 shipments is $3,303.15. 


8. The formal complaint was filed March 6, 1963, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


There is no dispute that complainant sold seven loads of toma- 
toes to respondent in 1961, that complainant accepted respond- 
ent’s note dated October 20, 1961, for the balance of $5,618.35 
due on these loads; and that prior to August 1, 1962, respondent 
paid complainant $2,508.35 on this note. It is also undisputed 
that complainant sold seven loads of tomatoes to respondent in 
1962 for the total price of $7,486.15; that a credit or adjustment 
of $135 was allowed by complainant on the last load; and that 
respondent paid complainant’s first three drafts but did not pay 
the fourth and last draft. Thereafter, respondent sent checks 
directly to complainant. 


Complainant contends that the seven loads of tomatoes were 
sold to respondent in 1962 with the understanding that com- 
plainant would draft respondent for the purchase price of each 
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load, plus $100 or $200 extra, and that such total amounts would 
be credited by complainant first to the balance due on the 1961 al 
shipments and then to the 1962 shipments. Complainant further 
contends that these payments of $7,158 were applied in this man- 
ner on the total of $10,461.15 due on the 1961 and 1962 ship- 


ments, leaving a balance on the last three loads of 1962 of ; ; 
$3,303.15. 
eC 
On the other hand, respondent contends that in connection Ww 
with the purchase and sale of the 1962 load it was agreed that U 
complainant would draft respondent for the purchase price of cl 
each load, plus an additional amount of $100 or $200 to be ap- 
plied to the 1961 note, and that in this manner it paid for all > i 
but the last of the 1962 loads and also paid $681.25 on the note. | a 
It is respondent’s further contention that the Department has | | 
no jurisdiction over the 1961 transactions because the note ex- 
tinguished the original indebtedness, and, in addition, the infor- 
mal complaint was filed December 31, 1962, which is more than 
nine months after the causes of action accrued on these trans- Pé 
actions. : 


The promissory note was made on October 20, 1961, and ma- 
tured on August 10, 1962. Respondent defaulted on the note 
prior to maturity. It is generally held that a note given by a 
debtor to his creditor does not extinguish the original debt in 
the absence of an express agreement to that effect. After default, 
the creditor may file a complaint under the act on the original 
cause of action if the nine-month period of limitation has not 
expired. Silvio J. Cadenasso v. California-Mexico Distributing G 
Co., 2 A.D. 751. However, complainant’s claim here is not based 
on the note or the 1961 indebtedness as such, but on a new agree- 
ment entered into in 1962, whereby all payments by respondent 
on subsequent purchases were to be first credited to the 1961 


indebtedness. C 
The oral testimony of Dusan M. Petrovic, complainant’s ac- 
countant, supports complainant’s position as to the new agree- M 
ment in 1962, whereas the testimony of Edd Boler supports re- ( 
spondent’s contention. The accounts receivable ledger kept by / D 


Petrovic, which was received in evidence, is consistent with his | 
testimony in that all payments on the 1962 purchases were cred- 
ited to the 1961 debts and then to the 1962 debts. Most of the 
vouchers attached to respondent’s checks show the invoice price 
and lot number of the particular load shipped, and the words tu 
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“on account” opposite any additional amount. These vouchers 
are consistent with respondent’s position. 


After a careful analysis of the facts and circumstances, it is 
our conclusion that the 1962 agreement called for all of the pay- 
ments made by respondent after August 1, 1962, to be allocated 
first to the 1961 indebtedness. It seems highly improbable that 
complainant would agree to sell tomatoes to respondent in 1962, 
without being assured that the 1961 debt would be paid first. 
Under respondent’s position, the 1961 debt would not have been 
cleared even if $200 had been added to each invoice. 


The failure of respondent to pay to complainant the balance 
of $3,303.15 is in violation of section 2 of the act. Reparation 
should be awarded complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,303.15 with interest there- 
on at the rate of 5 percent per annum from November 1, 1962, 
until paid. 

This order shall be published and copies hereof served on the 
parties. 


(No. 9233) 


GOLDMAN Foops, INC. v. AMERICAN SYRUP & PRESERVING CO. 
PACA Docket No. 9014. Decided July 8, 1964. 


Contract Terms—Option to Reject—Storage Charges—Dismissal 


Complaint dismissed where buyer exercised contract option to reject un- 
shipped balance and storage charges not assessable against buyer on 
rejected portion. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Respondent 
pro se. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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An informal complaint was filed on October 29, 1962. The for- 
mal complaint was filed on February 25, 1963. Complainant seeks 
to recover $1,355.76, which is alleged to be the unpaid balance 
due complainant in connection with the sale to respondent of 
4,000 30-pound tins of frozen cherries on or about January 26, 
1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on March 18, 1963. A copy of 
the formal complaint and a copy of the report of investigation 
were served on respondent on March 16, 1963. Respondent filed 
an answer to the formal complaint on April 1, 1963, denying lia- 
bility to respondent. 


Since the amount of damages claimed in this proceeding does 
not exceed $1,500, the issues are determined under the shortened 
method of procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complain- 
ant filed an opening statement. Respondent did not file an an- 
swering statment. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Goldman Foods, Inc., is a corporation whose 
address is Sturgeon Bay, Wisconsin. 


2. Respondent, American Syrup & Preserving Co., is a cor- 
poration whose address is P.O. Box 965, Nashville, Tennessee. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On January 26, 1962, in the course of interstate commerce, 
complainant sold to respondent 4,000 30-pound tins of frozen 
R.S.P. Montmorency cherries, 1961 crop, 5+ 1, at an agreed price 
of 11¢ per pound, f.o.b. Booth Cold Storage Co., Chicago, Illinois. 


4. The contract was negotiated by a broker, Henry Broch & 
Co., Chicago, Illinois. The broker issued a memorandum of sale 
on January 26, 1962, in connection with the transaction, and fur- 
nished each party a copy. Included in the memorandum was the 
following information applicable to the contract. 


“Ship when: As required to approx. 4/1/62 


ce ek * 
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“1000 tins—lot #41443—storage expires 2/9/62 


“1000 ” —” #41444— ” " 2/9/62 
“1000 ” —” #41517— ” = 2/13/62 
“1000 ” —” #41070— ” 4 2/28/62 


“Storage after current expiration dates for Buyer’s account 

and to be added to invoice as shipped. 

“Acceptance of unshipped balance contingent on buyers 

approval of each load as shipped.” 

5. On or about February 22, 1962, complainant and respond- 
ent, in negotiations carried on through the broker, adjusted 
the contract of January 26 with respect to lot numbers and quan- 
tities, as follows: 


No. Tins Lot No. Storage Expired 
245 41069 2/28/62 
50 41070 2/28/62 
1,373 41443 2/9/62 
1,100 41444 2/9/62 
1,208 41517 2/13/62 
3,976 


6. At all times during the negotiations between the parties, it 
was understood and agreed that storage charges were to be com- 
puted at 514¢ per tin per month. 


7. Respondent made withdrawals against the 3,976 tins in 
storage in the quantities and on the dates indicated below: 





No. Tins No. Tins Balance Left 
Lot No. Stored Withdrawn Date in Storage 
41069 245 None 245 
41070 50 None — 50 
41443 1,373 500 May 2, 1962 
500 May 31, 1962 373 
41444 1,100 1,000 Feb. 22, 1962 100 
41517 1,208 900 June 26, 1962 308 
Totals 3,976 2,900 1,076 
8. Respondent, in a letter dated July 2, 1962, advised the 
broker that “. . . we can use no more of these [cherries] inas- 
much as there is a variation in quality ... While have no spe- 
cific complaint, it was ... our agreement that if we did not like 


the quality, we could discontinue getting them.” The broker, on 
or about July 13, 1962, sent a copy of this letter to complainant, 
which then advised respondent, in a letter dated July 18, 1962, 
that it expected respondent to withdraw from Booth Cold Stor- 
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age Co., the 1,076 tins of cherries then remaining from the con- 
tract total of 3,976, and that if such was not done by August 
12, 1962, complainant would have the cherries transferred to 
respondent’s account at the cold storage plant and would draft 
respondent for same. 


9. Respondent failed to withdraw the cherries from the cold 
storage and on August 22, 1962, complainant drew a draft on 
respondent in the amount of $3,965.06, allegedly representing 
1,076 30-pound tins of frozen cherries at the contract price of 
11¢ per pound, and the accrued storage charges as of September 
12,1962. Respondent, however, refused to accept the draft, and 
on February 4, 1963, complainant sold the 1,076 tins to a buyer 
in Chicago, Illinois, at 9¢ per pound, for a total of $2,905.20. 


10. The total of the agreed f.o.b. contract price of the 3,976 
tins of cherries is $13,120.80, of which sum respondent has paid 
to complainant $10,570 in connection with this transaction. 


11. An informal complaint was filed on October 29, 1962, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


The first issue presented herein has to do with the meaning 
of the term, “Acceptance of unshipped balance contingent on 
buyer’s approval of each load as shipped,” which appears in the 
broker’s memorandum of January 26 and which admittedly is a 
part of the contract. Complainant in its brief contends that the 
reference to “buyer’s approval of each load as shipped” meant 
that respondent was to approve or disapprove of each load at 
the cold storage prior to shipment, and not after the load reached 
contract destination at Nashville, Tennessee. Complainant fur- 
ther takes the position, as reflected in its brief, that respondent’s 
rejection of the unshipped balance of 1,076 tins of cherries re- 
maining in cold storage in Chicago, Illinois, based upon its in- 
spection of 2,900 tins received by it at Nashville, was an arbi- 
trary and capricious action which constituted a rejection with- 
out reasonable cause on the part of respondent. 


Respondent takes the position, in substance, that it was en- 
titled to examine each load of cherries on arrival at Nashville, 
and if any load were unsatisfactory, that it was entitled to re- 
ject the unshipped balance remaining in cold storage in Chicago. 
Respondent takes the further position, in substance, that it was 


- RR mmm 
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dissatisfied with the last load of cherries received from com- 
plainant during June 1962, and that it merely exercised its con- 
tract option in rejecting the unshipped balance in cold storage 
in Chicago. 

Complainant, as the moving party, has the burden of proving, 
by a preponderance of the evidence, that respondent’s rejection 
was without reasonable cause, in breach of the contract and in 
violation of section 2 of the act. Upon reviewing the evidence, 
we are of the opinion that complainant has failed to sustain that 
burden, and it is so concluded. Accordingly, complainant’s claim 
for damages of 2¢ per pound on the 1,076 30-pound tins of cher- 
ries, representing the difference between the contract of 11¢ per 
pound as sold to respondent, and the price of 9¢ per pound ob- 
tained on resale to the Chicago buyer, should be disallowed. 


Complainant, in its brief, has said that this is not the usual 
f.o.b. type of contract provided for in the regulations, 7 CFR 
46.41(i), which allows inspection at destination of goods pur- 
chased under f.o.b. terms. We agree that this is so, but only in 
the sense that respondent not only has those rights granted to 
it by the regulations, such as inspection at destination for the 
reasons spelled out in the regulations, but also those special 
rights it has secured to itself, as here, by express agreement with 
complainant. 


The next issue has to do with the storage charges due Booth 
Cold Storage Co. The parties agreed that respondent was to be 
liable for such charges, computed at the rate of 514¢ per tin per 
month, after the expiration date shown on the respective lots in 
Finding of Fact No. 5. Complainant, in its complaint, requests 
storage charges from February 1962 to February 1963, allegedly 
amounting to $710.16. It appears, however, that respondent’s 
liability for the storage charges was a contingent one and did 
not arise until shipment had been made by complainant, pursu- 
ant to instructions from respondent. This seems to have been 
the intention of the parties as reflected by the statement contained 
in the memorandum of sale (Finding of Fact No. 4), which 
is as follows: 


“Storage after current expiration dates for Buyer’s account 
and to be added to invoice as shipped.’ (emphasis ours) 


This interpretation is supported by the actions of the parties in 
connection with the earlier shipments by complainant to respond- 
ent from the lots of cherries involved herein, for in each of these 
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instances complainant’s invoice included the storage charges, as 
well as the purchase price on the respective shipment. On the 
whole, therefore, we are of the opinion that payment of storage 
charges by respondent on the cherries then in cold storage in 
Chicago was dependent upon the cherries being accepted by re- 
spondent. Since respondent, in the exercise of his contract op- 
tion, chose to reject this unshipped balance, we conclude that no 
liability for the storage charges accrued as to respondent. 


Complainant has failed to prove a breach of contract on the 
part of respondent, and has likewise failed to establish that it is 
entitled, by way of reimbursement, to storage charges owed by 
respondent. Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served on the parties. 


(No. 9234) 


SALINAS VALLEY VEGETABLE EXCHANGE v. JOHN TAXIN COM- 
PANY. PACA Docket No. 9110. Decided July 16, 1964. 


“Good Quality and Condition”—Consignment—Guaranteed Advance 
—Suitable Shipping Condition 


Where carload of celery met the contract requirements of “good quality and 
condition” at contract destination, suitable shipping condition warranty 
inapplicable and respondent liable for the unpaid balance of the guar- 
anteed advance. 


Mr. Paul G. Hunter, Bureau of Service, Phoenix, Arizona, for complainant. 
Waldron and Weitzman, of Philadelphia, Pennsylvania, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
An informal complaint was filed on December 13, 1962. The for- 
mal complaint was filed on March 18, 1963. Complainant seeks 
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reparation in the sum of $531.57 in connection with a carload 
of celery shipped to respondent on consignment on October 12, 
1962. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on May 11, 1963. A copy of the 
formal complaint and a copy of the report of investigation were 
served on respondent on May 8, 1963. Respondent filed an an- 
swer to the formal complaint on June 19, 1963, denying liability 
to complainant in connection with this transaction. 


Since the amount involved in this proceeding does not exceed 
$1,500, the issues are determined under the shortened procedure 
provided in section 47.20 of the rules of practice. Pursuant to 
this procedure complainant filed an opening statement, respond- 
ent filed an answering statement, and complainant filed a state- 
ment in reply. Each party also filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of T. Yuki and T. 
M. Bunn, doing business as Salinas Valley Vegetable Exchange, 
whose address is P.O. Box 247, Salinas, California. 


2. Respondent is a partnership composed of John Taxin and 
Bernard Taxin, doing business as John Taxin Company, whose 
address is 49-51 Food Distribution Center, Philadelphia, Penn- 
sylvania. At the time of the transaction involved herein, respond- 
ent was licensed under the act. 


3. On October 12, 1962, in the course of interstate commerce, 
the parties entered into a contract wherein complainant agreed 
to ship to respondent, on consignment, one carload of Pascal cel- 
ery, Eagle brand, consisting of 264 crates of 2-dozen size and 264 
crates of 214-dozen size, at a guaranteed advance of one dollar 
per crate, plus ten cents per crate for foil liner, plus $80 for 
topice, or a total guarantee of $660.80 on the 528 crates of celery. 


4, The contract was negotiated by a buying broker, Phil Yanes 
Co., Inc., Salinas, California, which issued a Confirmation of 
Purchase on October 12, 1962, in connection with the transac- 
tion. Included in the confirmation, in addition to the terms set 
forth in Finding of Fact No. 3 was the notation: “Good Quality 


& Condition.” 
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5. On October 12, 1962, and pursuant to the contract set forth 
above, complainant shipped celery in car PFE 47404 from Sal- 
inas, California, to respondent in Philadelphia, Pennsylvania 
which arrived in Philadelphia on October 19, 1962. An inspec- 
tion made in Philadelphia at 9:50 a.m. on that same day by the 
Philadelphia Produce Inspection Service produced the following 
results, in part: 

ce * * 


“Condition: No decay noted. Some stalks (15 to 30%) show 
yellowing to yellow leaves.” 


Three days later, on October 22, 1962, a Federal inspection of 
the celery was made in Philadelphia upon the request of re- 
spondent. The results of that inspection, in relevant part, are 
as follows: 


“Products inspected: PASCAL CELERY... labeled... 
Eagle Brand . .. Applicant’s count, approximately 425 
crates remaining. 


“Condition of load: Partly unloaded... 
ce ke * 


“Temperature of product: At doorways, top 34° F., bot- 
tom 34° F. 


ce k * 
“Quality: ... Grade defects average 4%, mostly mechanical 
damage. 


“Condition: Generally fresh and crisp. Tops generally light 
green to green. Decay in most crates ranges from 4 to 20%, 
some none, average 8% in all stages, affecting 1 to 2 outer 
branches. 


“Grade: Meets quality requirements but fails to grade U.S. 
No. 1 only on account of condition. 


“Remarks: Inspection and certificate restricted to portion of 
load remaining in car at time of inspection. Application re- 
ceived October 19, 1962, but no inspection was made account 
no truck available to make car accessible.” 


6. Respondent sold the celery in car PFE 47404 for net pro- 
ceeds of $129.23 and tendered its check for this amount to com- 
plainant. Complainant accepted and cashed the check, with the 
stipulation that the rights of neither party would be prejudiced 
by the action. 
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7. The formal complaint was filed on March 18, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The parties agree that their contract of October 12, 1962, re- 
quired that complainant consign to respondent a carload of cel- 
ery which, at contract destination, would be of “good quality 
and condition” and for which respondent would be liable to com- 
plainant in the amount of $660.80 as a guaranteed advance on 
the consignment. 


It is provided in the regulations, 7 CFR 46.41(aa), that when 
the term, “guaranteed advance,” is used in connection with an 
advance payment on consigned produce, it means that the per- 
son making the advance guarantees that the net proceeds to the 
consignor shall at least equal the amount so advanced, and that 
the consignor cannot be held liable for any deficit resulting from 
the sale of the produce, if such deficit is not occasioned by or 
contributed to by an act of the consignor. Respondent takes the 
position that the deficit of $531.57 realized in its sale of the 
produce involved in this proceeding, which is the difference be- 
tween the guaranteed advance of $660.80 and the net amount of 
$129.23 realized on the sale, was due to complainant’s alleged 
failure to ship celery which met the contract requirement of 
good quality and condition. 


The evidence shows that the shipment arrived in Philadelphia 
on October 19 and was inspected at 9:50 a.m. on that same day 
by the Philadelphia Produce Inspection Service. Pursuant to this 
inspection, the shipment was certified as having no noticeable 
decay. Respondent also applied for Federal inspection of the 
load on the date of arrival, October 19, 1962, but did not make 
the celery accessible for unrestricted inspection on that date, so 
that the Federal inspection was finally made on October 22, three 
days after the arrival of the shipment at contract destination. 
This (the Federal) inspection showed the celery to be approxi- 
mately 88% U.S. No. 1 on October 22. 


In view of the results of the two inspections made of this load, 
we are of the opinion that the celery met the description of 
“good quality” at contract destination, and it is so concluded. 
See, in this connection, Weinstein & Co., Inc. v. Altman & 
Schwartz, 13 A.D. 623; and Samuel S. Vener Company v. Monte 
Cross, 138 A.D. 1180. 
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Respondent, as additional defense, alleges that complainant 
breached the contract by not shipping celery that was loaded on 
the date of sale, October 12, 1962. We find no merit in this de- 
fense, for even assuming that this were true, respondent has 
failed to show that it suffered any adverse effects due to the 
fact that the car was shipped the day after it was loaded. 


Respondent, finally, alleges that complainant breached the 
Warranty of suitable shipping condition, as defined in section 
46.41(j) of the regulations (7 CFR 46.41(j)). This defense 
merits no discussion, however, since the warranty does not apply 
to transactions other than f.o.b. sales. Boler Fruit & Vegetable 
Co. v. Becker Fruit & Produce Co., 16 A.D. 426. 


Respondent has paid complainant $129.23 of the guaranteed 
advance of $660.80, leaving a balance due of $531.57. Respond- 
ent’s failure to pay this sum to complainant is in violation of 
section 2 of the act, for which reparation should be awarded, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $531.57, with interest there- 
on at the rate of 5 percent per annum from November 1, 1962, 
until paid. 

Copies of this order shall be served on the parties. 


(No. 9235) 


MUTUAL VEGETABLE SALES v. J. A. MORGAN PRODUCE, INC. PACA 
Docket No. 9196. Decided July 17, 1964. 


Transportation Service and Conditions—Rejection—Without 
Reasonable Cause 


Where the transportation service and conditions afforded shipment of let- 
tuce were not normal, warranty of suitable shipping condition, includ- 
ing the “good delivery” standards for lettuce, has no application and 
rejection of the shipment was without reasonable cause. 


Mr. T. C. Curry, of Grower-Shipper Vegetable Ass’n, Glendale, Arizona, for 
complainant. Respondent pro se. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
An informal complaint was filed on May 20, 1963. The formal 
complaint was filed on July 30, 1963. An amendment to the for- 
mal complaint was filed on September 5, 1963. In its formal com- 
plaint, as amended, complainant seeks reparation of $627.63, 
which is alleged to be the balance due from respondent in <-vN- 
nection with the sale of a truckload of lettuce on Jauuary 29, 
1963. 


A copy of the report of investigation prepared by the Depart- 
ment was served on complainant on September 3, 1963. A copy 
of the formal complaint and a copy of the report of investiga- 
tion were served on respondent on August 31, 1963. The amend- 
ment to the formal complaint, incorporated in and made a part 
of a supplemental report of investigation, was served on respond- 
ent on September 11, 1963, and on complainant on September 14, 
1963. Respondent filed an answer to the formal complaint on 
September 16, 1963, wherein it denied, in substance, that it was 
liable to complainant in connection with this transaction. 


Since the amount involved herein does not exceed $1,500, the 
issues are determined under the shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20). Pursuant 
to this procedure complainant and respondent, respectively, were 
given the opportunity to file opening and answering statements, 
but did not do so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Mutual Vegetable Sales, is a corporation 
whose address is P.O. Box 1996, Salinas, California. 


2. Respondent, J. A. Morgan Produce, Inc., is a corporation 
whose address is Georgia State Market, Forest Park, Georgia. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On January 29, 1963, in the course of interstate commerce, 
complainant sold to respondent 720 cartons of California lettuce, 
U.S. No. 2 grade, 214-dozen size, Green Flyer brand, at an agreed 
price of $2.50 per carton, f.o.b. loading point in the State of Cali- 
fornia, plus 15¢ per carton cooling charges, for a total contract 
price of $1,908. 
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4. The contract between the parties was negotiated by a 
broker, Merrin-Cravens Company, of Atlanta, Georgia, which 
issued a Standard Confirmation of Sale on January 29, 1963, in 
connection with the transaction. 


5. At 7:55 p.m. on January 29, 1968, complainant shipped 
from El Centro, California, to respondent at Atlanta, Georgia, 
720 cartons of California lettuce, 214-dozen size, Green Flyer 
brand, in a mechanically refrigerated truck driven by one Billy 
Hooper. Av anproximately noon on Friday, February 1, Hooper 
called respondent at Shreveport, Louisiana, and talked with re- 
sondent’s employee, L. 8. Derrick, Jr., advising that delivery on 
that day (February 1) would be impossible. Derrick then told 
Hooper that respondent was not open for business after 12 
o‘clock noon on Saturday, February 2, and that if the load ar- 
rived in Forest Park after that hour, it would be unloaded at 5 
a.m. on Sunday, February 3. 


6. The shipment did not arrive at contract destination prior 
to or by noon of Saturday, February 2, but was discovered at 
respondent’s place of business when operations were begun at 5 
a.m. on Sunday, February 3. Observing the presence of decay in 
the load, respondent obtained a Federal inspection for condition 
of the shipment at 10:15 a.m. on Sunday. The results of that 
inspection, in relevant part, are as follows: 


“Condition of Trailer: Refrigeration motor not operating. 
cx * * 


“Temperature of Product: At doorway: bottom layer 46° 
F., top layer 50° F. At side door: bottom layer 50° F., 14 
length, top layer 50° F. 


“Condition: All heads damaged by blistering and peeling 
of epidermis of outer leaves. Decay ranges from 1 to 6 
heads in most cartons, in many none, averaging 9% bacter- 
ial Soft Rot mostly early stages affecting the head. 


“Remarks: Inspection and certificate restricted to product 
and lading in 5 stacks on rear of trailer and 2 stacks near- 
est side door.” 


7. Upon receipt of the inspection results on the morning of 
February 3, respondent attempted to communicate with the 
broker, but without success. Respondent then advised the driver 
that the load would not be accepted. The following day, Monday, 


MUTUAL v. MORGAN 885 
Cite as 23 A.D. 882 


February 4, respondent reached the broker by telephone and 
stated that it was rejecting the load due to excessive decay at 
destination. 


8. Following this conversation with respondent, the broker 
resold the lettuce for net proceeds of $1,280.37, which sum was 
remitted by the broker to complainant by check dated April 22, 
1963. Complainant accepted and cashed the check, leaving a bal- 
ance in dispute of $627.63. 


9. The formal complaint was filed on July 30, 1963, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first issue presented for decision herein has to do with 
respondent’s allegation, contained in its verified answer, to the 
effect that the lettuce involved herein failed to meet contract 
requirements in that it arrived at contract destination with an 
excessive amount of decay, in violation of the suitable shipping 
condition warranty and the “good delivery” standards for lettuce 
set forth in the regulations. Respondent alleges that “According 
to P.A.C.A. rules and regulations complainant is allowed only 
4% decay on arrival, said load contained 9% decay on arrival, 
therefore, leaving an excess amount of decay of 5%.” 


Respondent is referring to the warranty of suitable shipping 
condition provided in section 46.41(j) of the regulations then in 
effect (7 CFR 46.41(j)), as supplemented by the good delivery 
standards for lettuce set forth in section 46.42 of the regulations 
(7 CFR 46.42). Section 46.42 provides, in relevant part, as 
follows: 


“Unless otherwise agreed to between the parties, ‘Good 
Delivery’ in connection with f.o.b. contracts of purchase and 
sale means that the commodity meets the requirements of 
the contract at time of loading or sale and, if the shipment 
is handled under normal transportation service and condi- 
tions, will meet the following additional requirements on 
delivery at the contract destination:” (emphasis added). 


The additional requirements referred to have to do with the per- 
missible tolerances allowed under this section of the regulations. 


The undisputed evidence of record shows (report of investi- 
gation, Exhibit No. 4) that under normal transportation service 
and conditions the shipment involved herein should have taken 
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only 60 hours to travel from El Centro, California, to Forest 
Park, Georgia, and should have arrived at contract destination 
at or about noon on Friday, February 1. The undisputed evi- 
dence also shows, however, that this shipment did not arrive at 
Forest Park until more than 84 hours after leaving El] Centro, 
or at some time between noon on Saturday, February 2, and 5 
o’clock a.m. on Sunday, February 3. 


Under the circumstances, we conclude that the transportation 
service and conditions afforded this shipment of lettuce were 
not normal, so that the warranty of suitable shipping condition, 
including the “good delivery” standards adopted for lettuce, have 
no application in this case. Accordingly, the fact that the lettuce 
showed excessive decay on arrival at destination is not a valid 
defense here. 


Both parties agree that the shipment was rejected by respond- 
ent. We find that such rejection was without reasonable cause, 
in violation of section 2 of the act. Complainant’s damages re- 
sulting from that violation amount to $627.63, which is the dif- 
ference between the total contract price of $1,908 and the net 
proceeds of $1,280.37 received by complainant on the resale of 
the shipment by the broker. Reparation in the amount of $627.63 
should be awarded to complainant, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $627.63, with interest there- 
on at the rate of 5 percent per annum from March 1, 1963, until 
paid. 


Copies of this order shall be served on the parties. 


(No. 9236) 


In re HARRY BUSHMAN AND JOHN BUSHMAN, d/b/a BUSHMAN 
Bros., and BUSHMAN BROKERAGE, INC., and BUSHMAN BROS., 
Inc. PACA Docket No. 9489. Decided July 17, 1964. 


Misrepresentation—Suspension of Licenses—Consent 


For misrepresenting the grade, quality or count of 13 shipments of potatoes, 
all licenses under the act held by respondents, or any of them, are 
suspended for a period of 15 days. 





— 
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Mr. James E. Horton for complainant. Mr. LeRoy W. Gudgeon, of Chicago, 
Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed June 19, 1964, by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in 
the complaint that respondents violated section 2(5) of the Act 
(7 U.S.C. 499b (5)) by shipping or selling in interstate com- 
merce misbranded lots of potatoes. A copy of the complaint and 
a copy of the rules of practice were served upon each respond- 
ent on June 22, 1964. 


Respondents filed an answer on July 17, 1964, admitting all 
of the allegations of the complaint except subparagraph 4H 
and that part of subparagraph 4I pertaining to the 200-sack lot 
of potatoes, waived oral hearing, and agreed and consented to 
the issuance of an order providing for the suspension of all 
licenses held by respondents under the Act for 15 days. In addi- 
tion, respondents waived the provisions of section 10 of the Act 
(7 U.S.C. 499j) with respect to the effective date of the order, 
and requested that the suspensions be made effective on July 20, 
1964, or as soon thereafter as possible. Respondent’s admissions 
of the allegations of the complaint, waivers, and consents were 
conditioned upon complainant agreeing to the issuance of an 
order as proposed, otherwise they denied the allegations of the 
complaint and requested an oral hearing. Complainant has 
agreed and consented to the issuance of such an order. 


FINDINGS OF FACT 


1. Respondent Bushman Bros. is a partnership composed of 
Harry B. Bushman and John J. Bushman, whose address is Lib- 
erty Street, Galloway, Wisconsin. 


2. Respondent Bushman Brokerage, Inc., is a corporation 
whose address is Liberty Street, Galloway, Wisconsin. 


3. Respondent Bushman Bros., Inc., is a corporation whose 
address is Liberty Street, Galloway, Wisconsin. 
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4. During the period March 15, 1962, through May 19, 1964, 
one or more of the respondents misrepresented the grade, qual- 
ity or count of 13 shipments of potatoes shipped, sold, or offered 

-to be sold in interstate commerce, in that, as to 12 of the ship- 
ments, the sacks containing the potatoes were marked or tagged, 
“U.S. No. 1,” when in fact, the potatoes at the time of shipment 
in interstate commerce by respondents failed to meet the re- 
quirements for U.S. No. 1 grade, and in that, as to one of the 
shipments, the potatoes at the time of shipment failed to meet 
the count representation marked on the cartons, as provided in 
the United States Standards for potatoes (7 CFR 51.1540 et 
seq.), as follows: 


A. On or about March 15, 1962, respondent Bushman Bros. 
shipped 175 100-pound sacks of potatoes by truck from the State 
of Wisconsin to Russel Farace, Independence, Louisiana. The 
potatoes were in sacks marked U.S. No. 1. The potatoes failed to 
meet the requirements of the U.S. No. 1 grade at shipping point 
due to permanent grade defects ranging from 8% to 25%, aver- 
aging approximately 15%, consisting mostly of shatter bruises, 
pitted scab and second growth, as revealed by Federal inspec- 
tion made in Independence, Louisiana, on March 20, 1962. 


B. On or about April 13, 1962, respondent Bushman Bros. 
shipped 130 100-pound sacks of potatoes by truck from the State 
of Wisconsin to Panno and Sons, Inc., New Orleans, Louisiana. 
The potatoes were in sacks bearing tags marked U.S. No. 1. The 
potatoes failed to meet the requirements of the U.S. No. 1 grade 
at shipping point due to permanent grade defects ranging from 
5% to 16%, average approximately 10%, consisting chiefly of 
bruises, cuts, and misshapen stock, as revealed by Federal in- 
spection made in New Orleans, Louisiana, on April 13, 1962. 


C. On or about April 19, 1962, respondent Bushman Bros. 
shipped 350 100-pound sacks of potatoes by truck from the State 
of Wisconsin to Magic City Produce Co., Birmingham, Alabama. 
The potatoes were in sacks marked U.S. No. 1. The potatoes 
failed to meet the requirements of the U.S. No. J grade at ship- 
ping point due to permanent grade defects ranging from 11% 
to 17%, average approximately 14%, mostly shatter bruises and 
sunburn, as revealed by Federal inspection made in Birmingham, 
Alabama, on or about April 19, 1962. 


D. On or about January 5, 1963, respondent Bushman Bros. 
shipped 310 100-pound sacks of potatoes by truck from the State 
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of Wisconsin to Magic City Produce Co., Birmingham, Alabama. 
The potatoes were in sacks marked U.S. No. 1. The potatoes 
failed to meet the requirements of the U.S. No. 1 grade at ship- 
ping point due to permanent grade defects ranging from 9% 
to 19%, average approximately 14%, chiefly growth cracks, old 
cuts and shatter bruises, and sunburn, as revealed by Federal 
inspection of 160 sacks remaining, made in Birmingham, Ala- 
bama, on February 2, 1963. 


E. On or about January 25, 1963, respondent Bushman Bros. 
shipped 350 100-pound sacks of potatoes by truck from the State 
of Wisconsin to Eidson Produce Company, Birmingham, Ala- 
bama. The potatoes were in sacks marked U.S. No. 1. The pota- 
toes failed to meet the requirements of the U.S. No. 1 grade at 
shipping point due to permanent grade defects ranging from 
17% to 42%, average approximately 30%, including 3% serious 
damage, chiefly from pitted and surface scab, old cuts and shat- 
ter bruises, and growth cracks, as revealed by Federal inspection 
of 269 sacks remaining, made in Birmingham, Alabama, on Feb- 


ruary 4, 1963. 


F. On or about March 6, 1968, respondent Bushman Bros, 
shipped 420 100-pound sacks of potatoes by truck from the State 
of Wisconsin to Eidson Produce Company, Birmingham, Ala- 
bama. The potatoes were in sacks marked U.S. No. 1. The pota- 
toes failed to meet the requirements of the U.S. No. 1 grade at 
shipping point due to permanent grade defects ranging from 8% 
to 25%, average approximately 13%, consisting of old shatter 
bruises, worm holes and sunburn, as revealed by Federal inspec- 
tion of 330 sacks remaining, made in Birmingham, Alabama, on 


March 13, 1963. 


G. On or about September 12, 1963, respondent Bushman 
Bros. shipped 500 50-pound sacks of potatoes by truck from the 
State of Wisconsin to Cusumano Bros., Detroit, Michigan. The 
potatoes were in sacks marked U.S. No. 1. The potatoes failed to 
meet the requirements of the U.S. No. 1 grade at shipping point 
due to permanent grade defects ranging from 5% to 22%, aver- 
age 13%, mostly growth cracks, misshapen stock and sunburn, 
as revealed by Federal inspection made at Detroit, Michigan, on 
September 13, 1963. 

H. On or about September 26, 1963, respondent Bushman 


Bros. shipped a lot of 150 100-pound sacks of potatoes by truck 
from the State of Wisconsin to Cusumano Bros., Detroit, Michi- 
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gan. The potatoes were in sacks tagged U.S. No. 1. The potatoes 
failed to meet the requirements of the U.S. No. 1 grade at ship- 
ping point due to permanent grade defects in excess of toler- 
ance, as revealed by Federal inspection made at Detroit, Michi- 
gan, on September 27, 1963. Grade defects ranged from 3% to 
15%, averaged 11%, mostly second growth and misshapen stock. 


I. On or about January 15, 1964, respondent Bushman Bros. 
and/or respondent Bushman Brokerage, Inc., shipped two lots 
of potatoes by truck from the State of Wisconsin to Magic City 
Produce Co., Birmingham, Alabama. One lot was 300 20-pound 
sacks marked U.S. No. 1 and the other lot was 500 10-pound sacks 
also marked U.S. No. 1. The potatoes in each lot failed to meet 
the requirements of the U.S. No. 1 grade at shipping point due 
to permanent grade defects in excess of tolerance, as revealed by 
Federal inspection made in Birmingham, Alabama, on January 
17, 1964. In the 20-pound lot, grade defects ranged from 16% 
to 20%, average 18%, scab, sunburn, and bruises. In the 10- 
pound lot, grade defects ranged from 7% to 15%, average 11%, 
mostly sunburn and bruises. 


J. On or about February 15, 1964, respondent Bushman Bros. 
and/or respondent Bushman Brokerage, Inc., and/or respondent 
Bushman Bros., Inc., shipped a lot of 430 50-pound sacks of pota- 
toes by truck from the State of Wisconsin to Kenneth O. Lester 
Company, Inc., Lebanon, Tennessee. The potatoes were in sacks 
marked U.S. No. 1. The potatoes failed to meet the requirements 
of the U.S. No. 1 grade at shipping point due to permanent grade 
defects ranging from 80% to 98%, average 90% damage; in- 
cluding 14% to 35%, average 25%, serious damage; consisting 
chiefly of wireworm, shatter bruises and growth cracks, as re- 
vealed by Federal inspection made at Lebanon, Tennessee, on 
February 19, 1964. 


K. On or about February 25, 1964, respondent Bushman Bros. 
and/or respondent Bushman Brokerage, Inc., and/or respond- 
ent Bushman Bros., Inc., shipped 2100 10-pound sacks of pota- 
toes by truck from the State of Wisconsin to Bruce A. Graves 
& Son, Nashville, Tennessee. The potatoes were in sacks marked 
U.S. No. 1. The potatoes failed to meet the requirements of the 
U.S. No. 1 grade at shipping point due to permanent grade 
defects ranging from 5% to 30%, averaging 13% damage, con- 
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sisting chiefly of sunburn and shatter bruises, as revealed by 
Federal inspection made in Nashville, Tennessee, on February 


28, 1964. 


L. On or about March 13, 1964, respondent Bushman Bros. 
and/or respondent Bushman Brokerage, Inc., and/or respondent 
Bushman Bros., Inc., shipped 320 100-pound sacks of potatoes by 
truck from the State of Wisconsin to Eidson Produce Company, 
Birmingham, Alabama. The potatoes were in sacks tagged U.S. 
No. 1. The potatoes failed to meet the requirements of the U.S. 
No. 1 grade at shipping point due to permanent grade defects 
ranging from 6% to 23%, average 13%, mostly damage from 
shatter bruises, sunburn, old cuts, growth cracks and mishappen 
stock, as revealed by Federal inspection of approximately 110 
sacks remaining, made in Birmingham, Alabama, on March 25, 
1964. 


M. On or about May 19, 1964, respondent Bushman Bros. 
and/or respondent Bushman Brokerage, Inc., and/or respond- 
ent Bushman Bros., Inc., shipped several lots of potatoes by truck 
from the State of Wisconsin to J. R. Mazzola, Detroit, Michigan. 
One lot of 40 cartons was marked “approximate count 120.” The 
potatoes in this lot failed to meet the count representation in that 
the cartons contained from 138 to 143 potatoes per carton, as 
revealed by Federal inspection made in Detroit, Michigan, on 
May 19, 1964. 


5. Respondents were afforded the opportunities, at various 
times at or about the times the shipments described above were 
inspected at destination, to demonstrate or achieve compliance 
with all lawful requirements, but failed to do so. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 4, respond- 
ents violated section 2(5) of the Act (7 U.S.C. 499b(5)). Re- 
spondents filed an answer in which they admitted these facts, 
waived oral hearing, and consented to the issuance of an order 
suspending their licenses for 15 days. Respondents also waived 
the provisions of section 10 of the Act with respect to the effec- 
tive date of the order. Complainant has consented to the issu- 
ance of an order consistent with the terms proposed by respond- 
ents. Accordingly, pursuant to section 47.26(b) of the rules of 
practice (7 CFR 47.26(b)), such an order should be issued. 
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ORDER 


During the period July 20, 1964, to August 3, 1964, both dates 
inclusive all licenses under the Act held by respondents, or any 
of them, are suspended. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 9237) 


HERBERT CAMPBELL COMPANY v. BILL’S PRODUCE. PACA Docket 
No. 9181. Decided July 22, 1964. 


Delivered Sale—Freezing Injury—Damages—Dismissal 


Where seller, in delivered sale, failed to deliver potatoes meeting contract 
requirements due to freezing injury, complaint dismissed as buyer re- 
mitted to seller the contract price less damages resulting from freezing. 


Complainant pro se. Mr. Joseph S. Maida, Jr., of Beaumont, Texas, for 
respondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), By formal complaint filed on July 9, 1963, complainant 
seeks reparation against respondent in the amount of $552.10, 
which is alleged to be the balance due on the purchase price of 
a truckload of potatoes shipped in interstate commerce in Jan- 
uary 1963. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
August 13, 1963. A copy of the report of investigation was 
served upon complainant on August 12, 1963. Respondent filed 
an answer on August 29, 1963, admitting the purchase and sale 
as alleged, averring that complainant failed to deliver potatoes 
in good condition, and denying liability to complainant for any 
additional amount. 
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Since the amount involved in this proceeding does not exceed 
$1500, the issues were submitted in accordance with the short- 
ened method of procedure provided by Section 47.20 of the Rules 
of Practice (7 CFR 47.20). Pursuant to such procedure, com- 
plainant was given an opportunity to submit additional evidence 
in the form of an opening statement and respondent was given 
an opportunity to submit an answering statement. No additional 
statement was filed by either party. Respondent submitted a 
brief. 


FINDINGS OF FACT 


1. Complainant, Herbert Campbell Company, is a corporation 
whose address is P.O. Box 247, Mitchell, Nebraska. 


2. Respondent is an individual, William George Kattawar, 
doing business as Bill’s Produce, whose address is 1048 Neches 
Street, Beaumont, Texas. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On or about January 18, 1963, contemplating shipment in 
interstate commerce, complainant by oral contract sold to re- 
spondent a truckload of Haig potatoes, U.S. No. 1, Camel brand, 
at an agreed price of $2.90 per cwt., delivered Beaumont, Texas. 
The contract was negotiated between the parties by Havens 
Brokerage Co., of Beaumont, Texas. 


4. Complainant shipped on January 21, 1963, from Mitchell, 
Nebraska, to respondent at Beaumont, Texas, 310 hundred pound 
bags of potatoes grading U.S. No. 1, size A, two-inch minimum, 
in an open-top truck operated by E. L. Pharis, Houston, Texas. 


5. The potatoes arrived at destination on January 23, 1963. 
Respondent reported immediately to the broker that the pulp 
temperature of the potatoes was 32° and respondent was afraid 
to unload the potatoes. The broker passed this information on to 
complainant, and complainant told the broker to have respond- 
ent check the temperature on all sides and if it did not go below 
32° to accept the potatoes. Respondent followed these instruc- 
tions, found the temperature to be 32°, and proceeded to unload 
the truck. Respondent signed the delivery ticket submitted by 
the driver of the truck and placed the potatoes in respondent’s 
warehouse. 


6. When the potatoes were placed in a warmer temperature, 
they began to thaw out, and then showed signs of having been 
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frozen. Respondent reported this condition to the broker, and 
complainant was notified accordingly. Complainant disclaimed 
any responsibility, but suggested that respondent obtain Fed- 
eral inspection. 


7. A Federal inspection was made of the potatoes in respond- 
ent’s warehouse on January 26, 1963, the report of which indi- 
cated the following: 


“In most sacks from 6 inches in from side and/or ends of 
sacks to entire sacks showing wet breakdown following 
freezing being soft, wet and flabby and so located as to 
indicate freezing occurred after packing, but not in present 
location.” 


Complainant continued to deny any liability for the condition of 
the potatoes after being informed of the results of the inspection. 


8. Respondent sorted the potatoes and resacked 141 bags, with 
a loss of 169 bags of potatoes. Respondent remitted to complain- 
ant $346.90 covering 141 bags of potatoes at the contract price, 
less 20¢ per bag to cover costs of reconditioning the 310 bags. 


9. The formal complaint was filed on July 9, 1963, which was 
within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The principal question to be decided in this proceeding is 
whether complainant delivered to respondent potatoes which con- 
formed to the terms of the contract. A secondary question has 
to do with respondent’s acceptance of the potatoes upon arrival. 


This was a delivered sale under which the complainant agreed 
to deliver to respondent at his place of business in Beaumont, 
Texas, a truckload of U.S. No. 1 potatoes. When the potatoes 
arrived in an open-top truck and respondent learned that the 
driver had traveled through sub-zero temperatures for a good 
portion of the 48-hour trip, he tested the pulp temperature of 
the potatoes and found it to be 32°. He thereupon called the 
broker and reported the temperature of the potatoes, and indi- 
cated he did not wish to accept (unload) them. The broker passed 
this information on to complainant, and complainant instructed 
the broker to have respondent accept the load if the pulp tem- 
perature did not go below 32°, but to have a thorough check 
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throughout the load, with a special check on the sides, back, and 
front. Respondent followed instructions, checking not only the 
sides, back, and front, but also checking through the load, and 
found the temperature about 32°. He, therefore, began to unload 
the potatoes, which had arrived about 11 a.m., and completed 
unloading about 2 p.m. The delivery receipt was signed by re- 
spondent’s receiving clerk, and the driver of the truck proceeded 
to the broker’s office to contact complainant and have freight 
money sent to him by Western Union. The broker stated com- 
plainant was informed that “everything seemed to be accepted 
and signed,” and “I presume that Campbell sent the driver the 
freight money.” The broker further informed the Department 
during its investigation that the driver of the truck told the 
broker he had been through very cold weather, but he did not 
think the potatoes were frozen, and that the driver also told this 
to Campbell over the phone. 


The broker stated that at about 7 p.m. on January 23, the same 
day the potatoes arrived and were unloaded, he was advised by 
respondent that the “potatoes were melting from the heat inside 
the building.” The broker contacted complainant in the morning 
and again in the afternoon of January 24, requesting that com- 
plainant call respondent and straighten out the matter. On Jan- 
uary 25, complainant sent respondent the following wire: 


“RECEIVED YOUR WIRE. WE ASSUME NO RESPON- 
SIBILITY OF LOAD ARRIVED JANUARY 23RD AFTER 
TWO PHONE CALLS THROUGH HAVENS BROKER- 
AGE AND CLEAR RECEIVING RECORD SIGNED BY 
YOUR FIRM. FEDERAL INSPECTION YOUR EX- 
PENSE. TRUCKER PAID FREIGHT BY US UPON NO- 
TICE YOUR CLEAR RECEIPT.” 


Respondent sent a wire to complainant on January 26 stating 
that a Federal inspection was being obtained and that there was 
a complete breakdown of the potatoes. On January 29, respond- 
ent notified complainant by wire that the potatoes had been 
found to be frozen and were being handled for the account of 
whom concerned, and that respondent would mail complainant 
a check upon completion of sale. On February 2, 1963 an in- 
spector for the Health Department, City of Beaumont, issued a 
condemnation statement covering 169 hundred-pound bags Camel 
Brand, Nebraska Irish potatoes, condemned account frozen, ship- 
per Herbert Campbell, Mitchell, Nebraska. 
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In its exchange of telegrams with respondent, complainant 
apparently assumed the position that because respondent’s em- 
ployee unloaded the potatoes and signed the trucker’s receiving 
ticket, complainant was relieved of any responsibility for the 
arrival condition of the potatoes. Respondent’s employee unloaded 
the potatoes upon instructions given by complainant. Prior to sign- 
ing the receipt, complainant had been informed orally that the 
condition of the potatoes was suspect upon arrival due to the 
low pulp temperature found to exist in the potatoes, and the fact 
that they had travelled through subzero temperatures a good 
portion of the trip. 


It was complainant’s duty under the contract to ship the pota- 
toes in such a manner that they would arrive in good condition, 
that they would not be frozen in transit, and that they would 
grade U.S. No. 1 at destination. As a general rule, having ac- 
cepted the potatoes, respondent would be liable for the purchase 
price thereof, less any damages he could show were sustained 
as a result of a breach of contract on the part of the shipper. 


In this case, the evidence establishes that complainant failed 
to deliver potatoes in compliance with the contract; that respond- 
ent undertook to sort the potatoes and salvage as many as pos- 
sible, and lost 169 bags in the sorting operation; that the 169 
bags were condemned by the Health Department of Beaumont, 
Texas; and that respondent remitted to complainant $346.90, 
being payment for 141 bags of potatoes at the contract price, 
less 20¢ per bag for sorting and reconditioning the load. Even 
though respondent has remitted to complainant for the 141 sal- 
vaged bags of potatoes, he states that these potatoes deterior- 
ated and were also lost before respondent was able to sell them. 
Respondent points out that he has sustained a loss of $346.90, 
which he paid to complainant for worthless potatoes; although 
he does not seek to recover this loss by way of counterclaim 
against complainant. 


On the basis of the evidence, we conclude that complainant, in 
violation of section 2 of the Act, failed to deliver potatoes meet- 
ing contract requirements; that respondent accepted the ship- 
ment upon complainant’s instructions after reporting the pulp 
temperature of the potatoes to be 32°; and that respondent has 
established his damages and remitted to complainant the con- 
tract price of the potatoes, less such damages. We further con- 
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clude that there is nothing remaining due and owing complain- 
ant from respondent, and the complaint filed herein should be 
dismissed. 


ORDER 
The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 9238) 


ANDREW F. FITZGERALD v. ARTHUR J. NoGER. PACA Docket No. 
9401. Decided July 22, 1964. 


Dismissal—Choice of Forum 


Prior to the issuance of a default order herein, complainant obtained a court 
judgment on the same transactions in this proceeding and the com- 
plaint herein is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), a timely complaint was filed by complainant seeking rep- 
aration against respondent in connection with transactions in- 
volving 500 sacks of onions in interstate commerce. A copy of 
the formal complaint was served on respondent, but respondent 
filed no answer thereto, and was deemed to be in default. 


Prior to the issuance of a default order, as authorized in sec- 
tion 47.8(d) of the rules of practice (7 CFR 47.8(d)), the De- 
partment learned that complainant had obtained a judgment in 
a court of competent jurisdiction on the same transactions which 
were the basis of this complaint before the Secretary. Accord- 
ingly, and in view of this fact, the complaint herein should be 
and, hereby is dismissed. 


Copies of this order shall be served on the parties. 
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(No. 9239) 


CARL JOSEPH Maccio, INc. v. J. C. BRocK Corp. PACA Docket 
No. 9083. Decided July 22, 1964. 


F.o.b. Sale—Contract Destination—Transportation Services and 
Conditions—Loading and Icing—Rejection 


Buyer liable for purchase price of one carload of carrots accepted by it at 
contract destination less damages caused by shipper’s failure to load 
and ice the car as agreed upon. Rejection was without reasonable cause 
as to the second car as the delay in transit was for a substantial period. 


Mr. T. C. Curry, Grower-Shipper Vegetable Ass’n, of Salinas, California, 
for complainant. Respondent pro se. Mr. James A. O’Donnell, Presid- 
ing Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed December 26, 1962. The formal 
complaint was filed April 8, 1963. Complainant seeks reparation 
from respondent in the sum of $1,553.25, which is alleged to be 
tre balance due on two carloads of carrots sold to and accepted 
by respondent in June 1962. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
April 27, 1963. A copy of the report of investigation was served 
upon complainant’s representative on April 29, 1963. Respond- 
ent filed an answer on May 20, 1963, in which it is alleged that 
the carrots were purchased with the assurance that upon ar- 
rival they would be satisfactory to respondent for prepackaging. 
Respondent further alleges that upon arrival of one of the cars, 
ART 28111, the carrots showed heavy decay and heat, and that 
the full salvage value of this car, $668.33, was paid to complain- 
ant. As to the second car, PFE 47973, respondent avers that this 
car was never accepted as being satisfactory. Respondent re- 
quested an oral hearing. 


An oral hearing was held at Buffalo, New York, on Novem- 
ber 22, 1963. Respondent’s president, J. C. Brock, was the only 
witness to appear and testify at the hearing. Complainant was 
not represented at the hearing but at its request the deposition 
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of its sales manager, Carl Maggio, was offered in evidence. The 
deposition was received in evidence without objection. 


FINDINGS OF FACT 


1. Complainant, Carl Joseph Maggio, Inc., is a corporation 
whose address is Post Office Box 536, King City, California. 

2. Respondent, J. C. Brock Corp., is a corporation whose ad- 
dress is 95 Kentucky Street, Buffalo, New York. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 

3. On or about June 18, 1962, in the course of interstate com- 
merce, complainant sold to respondent two carloads of unwashed, 
field-run carrots in burlap sacks, at $40 per ton, f.o.b. King City, 
California, plus topice of $90 per car. It was agreed that the 
cars would be loaded so as to leave a channel lengthwise in the 
center of the load which would be filled with topice and that 
the cars would be shipped to Chicago, Illinois, for diversion by 
respondent to either Buffalo, New York, or Huron, Ohio. 

4, On June 19, 1962, pursuant to the contract, complainant 
shipped carrots meeting contract requirements from King City, 
California, to respondent at Chicago, Illinois, as follows. 


No. of Price Total 
. Car Sacks Weight Per Ton Topice Price 
PFE 47973 950 25.84 Tons $40 $90 $1,123.60 
ART 28111 954 25.1995 Tons 40 90 1,097.98 
$2,221.58 


5. The two carloads arrived at Chicago on June 24, 1962. On 
June 25, 1962, respondent diverted car PFE 47973 from Chi- 
cago, Illinois, to itself at Buffalo, New York, with a stop at re- 
spondent’s plant at Huron, Ohio, for partial unloading. The car 
arrived at Huron, Ohio, on July 2, 1962, and on the same day, 
respondent sent complainant the following wire: 

“CARL, PFE-47973 ARRIVED HURON TODAY UNSAT- 

ISFACTORY CONDITION. SORRY CANNOT USE.” 

6. On July 2, 1962, complainant wired a reply to respondent, 
as follows: 

“RETEL PFE 47973 SHIPPED JUNE 19 DUE CHICAGO 

JUNE 24 FIRST COMPLAINT TODAY WHICH IS 13 

DAYS AFTER SHIPMENT. SORRY IN VIEW EX- 

TREME DELAY CANNOT ACCEPT REJECTION THIS 

CAR.” 
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7. On July 4, 1962, car PFE 47973 was given a doorway in- 












































spection at Cleveland, Ohio, by the Railroad Perishable Inspec- of 
tion Agency. The inspector found medium to light crushed ice e» 
remaining on top of the doorway stacks and described the car- : al 
rots as being: “Medium, few small, occasional large size. Good, in 


few fair quality. Bright. Dirty. Few show insect or rodent 
damage. Few broken. Firm. Crisp. No decay.” A follow-up 
inspection on July 6, 1962, after approximately one-quarter of 
the car had been unloaded, found the load to be substantially as 2% 
reported on July 4, 1962. 


8. Respondent rejected car PFE 47973 to the New York Cen- * 
tral Railroad. The carrier realized proceeds of $275 upon dis- 
position of the carrots at Cleveland. Ohio. 

9. On or about June 25, 1962, respondent diverted car ART gi 
28111 from Chicago, Illinois, to itself at Buffalo, New York, where re 
it arrived on June 27, 1962, and was placed at respondent’s sid- g 
ing on June 28, 1962. Ww 

ic 
te 


10. On June 28, 1962, a restricted Federal inspection was ' 
made of car ART 28111 at Buffalo, New York. The inspector Pp 
found “2 to 15 inches of crushed ice over most top layer sacks, 


none over many.” The condition of the carrots was described H 
as: “Mostly firm. Decay ranges from 4 to 11% in most samples, a 
23 to 40% in many, some none, average 13%, Rhizopus Rot and Lu 
Bacterial Soft Rot in all stages.” The temperature of the product ae 
was certified as: “Top 38° F., Bottom 40° F., Center 68° F.” ‘ 

11. RPIA inspection of ART 28111 at Buffalo, New York, on 
June 28, 1962, showed the carrots to be: “Firm and crisp. 0 to a 
50%, average 15% decay at tips and/or crown in all stages. b 
Decay consists of Rhizopus Rot and Soft Rot.” The commodity b 
temperatures were shown as: “Top 45-39, Bottom 54-48, Center ) is 
64-49.”” The inspector noted a “Medium amount of ice over top e 
of load. No channel ice. Sacks are wet in all layers.” s 

c 

12. During a period of approximately five days after arrival a 
of car ART 28111 at Buffalo, respondent washed, graded and I 
packaged the carrots. Thereafter, respondent paid complainant s 
the sum of $668.33 as the claimed full salvage value of the car- t 
rots in car ART 28111. a 
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13. On September 10, 1962, a claim was filed for the account 
of respondent with the delivering railroad on ART 28111 for 
excess shrinkage due to high temperatures. The carrier dis- 
allowed this claim on April 8, 1963, because of improper load- 
ing and failure to use channel ice at shipping point. 


14. The total contract price for the two carloads of carrots 
is $2,221.58. Respondent paid complainant $668.33 on car ART 
28111, leaving a balance due of $1,553.25. 


15. The informal complaint was filed December 26, 1962, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


There is no dispute that on or about June 18, 1962, Carl Mag- 
gio, sales manager of complainant, and J. C. Brock, President of 
respondent, engaged in a telephone conversation wherein Mag- 
gio agreed to sell and Brock agreed to buy two carloads of un- 
washed field-run carrots in burlap sacks at $40 per ton, plus top- 
ice of $90 per car, f.o.b. King City, California. Respondent con- 
tends that the two carloads of carrots shipped by complainant 
pursuant to this contract were abnormally deteriorated on arri- 
val at their respective destinations, Buffalo, New York, and 
Huron, Ohio, because complainant failed to properly load and 
ice the cars. On the other hand complainant contends that the 
transportation service and conditions enroute were abnormal 
and, therefore, respondent’s remedy is against the carrier. 


Section 46.41(i) of the regulations in effect at the time of the 
transaction (7 CFR 46.41(i)), defines the term “f.o.b.” to mean 
that the produce is sold to be placed free on board the carrier 
at shipping point in suitable shipping condition and that the 
buyer assumes all risk of damage and delay in transit not caused 
by the seller. In section 46.41(j), “Suitable Shipping Condition” 
is defined to mean in connection with a direct shipment that the 
commodity, at the time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration 
at the contract destination agreed upon between the parties. 
Maggio testified that the cars were shipped to Chicago as in- 
structed by Brock. The two invoices sent by complainant show 
the destination as Chicago. However, respondent alleged in its 
answer that the contract called for shipment to Chicago for fur- 
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ther diversion by respondent. At the oral hearing, Brock testi- 
fied to the same effect. Furthermore, he testified that respond- 
ent has only two plants for packing carrots, one in Buffalo, 
New York, and the other in Huron, Ohio, and that Maggio as- 
sured him the carrots would be loaded in a manner so as to 
arrive under normal conditions at either plant in a good and 
suitable condition for packing. Brock also testified that respond- 
ent had been doing business with Maggio for several years and 
that Maggio knew respondent was a packer with only the two 
plants and the practice of respondent was to divert cars from 
Chicago to the plant needing carrots at that particular time. 


Nowhere in the record do we find a specific denial on com- 
plainant’s part that it was agreed or understood that the two 
carloads of carrots were to go to one or the other of respond- 
ent’s plants. On the basis of the evidence it is concluded that the 
contract called for shipment to Chicago and diversion to Buffalo, 
New York, or Huron, Ohio. 


Brock further testified that during his conversation with Mag- 
gio on or about June 18, 1962, he mentioned the use of block 
channel ice in shipping the two carloads of carrots and that 
Maggio said the cars were being loaded so as to leave a channel 
in the center which would be filled with blower ice and this was 
a satisfactory method. There is nothing in the record to refute 
this evidence as to the understanding of the parties with respect 
to loading and icing. 


As to ART 28111, it is clear that the carrots were abnormally 
deteriorated on arrival at Buffalo, New York. The Federal con- 
dition inspection made at 10:15 a.m., June 28, 1962, which was 
restricted to the product and lading in all layers in 10 stacks 
nearest the doors, disclosed that the temperatures were 38° at 
the top, 40° at the bottom and 68° in the center. Rhizopus Rot 
and Bacterial Soft Rot in all stages averaged 13 percent. The 
RPIA inspection made at 12:30 p.m., June 28, disclosed an aver- 
age of 15 percent decay and stated “Medium amount of ice over 
load. No channel ice. Sacks are wet in all layers.” Respondent 
filed a claim with the delivering carrier, Erie-Lackawanna Rail- 
road Company, for excess shrinkage due to poor condition and 
high temperature. In denying this claim on April 8, 1963, the 
carrier made the following statement: 
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“. . at destination it was determined that the method of 
loading and failure to use channel ice at origin is consid- 
ered to have contributed to the deterioration on claim car 
as during the summer months where a heavily woven type 
of sack such as burlap is used, the method of loading fol- 
lows the 4 wide pattern in the lower layers and 5 wide in 
the upper 2 to 3 layers. The 4 wide stowing in the lower 
layers permits the use of channel ice, which combined with 
the use of blown topice, assures good refrigeration. As 
claim car was a 5 wide load throughout with no space re- 
served for channel ice, evidence is that overheating oc- 
curred toward the center of the load due to the compact- 
ness of the stowing and poor refrigeration in this area.” 


Complainant submitted no specific evidence showing the man- 
ner in which the car was loaded or iced other than the bill of 
lading which states ‘14400 Net lbs. shipper’s topice; Rule 242” 
and “Retopice at Council Bluffs, Iowa & Chicago, Ill. to produce 
amount supplied at origin; Rule 248 to Original Amt. Supplied.” 
Maggio testified that 9,300 pounds of ice was added by the car- 
rier at Council Bluffs and 8,000 pounds at Chicago. Other than 
the additional day at Chicago necessitated by the diversion, the 
transportation services and conditions enroute appear to have 
been normal. In the absence of any evidence of mishandling by 
the carrier or respondent, it is concluded that the deterioration 
disclosed at Buffalo resulted from complainant’s failure to load 
and ice the car as agreed upon. 


Since respondent accepted ART 28111, it is liable for the pur- 
chase price of the carrots, less the damages, if any, resulting 
from complainant’s breach. Western Tomato Growers, Inc. v. 
Sunrise Fruit Company, 22 A.D. 110. The general measure of 
damages for such breach is the difference between the market 
value of the carrots received and the market value they would 
have had if properly iced at shipping point. A. Levy & J. Zent- 
ner Co, v. Leef-Brandt Co., 21 A.D. 179. In the absence of bet- 
ter evidence, the f.o.b. price, plus freight, is acceptable as the 
market value of the carrots if properly iced at shipping point. 
Brock testified that the salvage value of the carrots received was 
$668.33, and that respondent’s loss is $429.65. However, it is 
noted that the claim filed on behalf of respondent with the car- 
rier was for $303.20. In the absence of explanation for this dif- 
ference as to the amount of the loss, it is concluded that respond- 
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ent’s loss on this car is the lesser amount of $303.20. The dif- 
ference between this amount and the contract price, plus freight 
charges in both instances, is $794.78, of which respondent has 
paid complainant $668.33. The failure of respondent to pay to 
complainant the balance of $126.45 is in violation of section 2 
of the act. 


Little need be said with respect to the second car, PFE 47973. 
This car was admittedly delayed for a substantial period in tran- 
sit between Chicago and Huron, Ohio, being 13 days enroute as 
compared with 8 days for ART 28111. Furthermore, there is no 
evidence that complainant failed to properly load and ice this 
car at shipping point. Respondent’s rejection of this car was 
without reasonable cause in violation of section 2 of the act. 
Since this car was subsequently abandoned by respondent to the 
carrier and complainant has not been paid any part of the pur- 
chase price, complainant is entitled to the full amount of the 
purchase price of $1,123.60. 


Reparation should be awarded to complainant for the total 
sum of $1,250.05, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,250.05, with interest there- 
on at the rate of 5 percent per annum from August 1, 1962, until 
paid. 

The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 9240) 


PARDI-BOONE VEGETABLES, INC. v. I. MELTZER & SON, INC. PACA 
Docket No. 9146. Decided July 23, 1964. 


Novation—Payment—Dismissal 


Buyer established that a new agreement was entered into between the parties 
after cancellation of first contract for purchase of carload of cabbage 
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at a lower price than original contract price and since respondent has 
paid this amount to complainant, the complaint is dismissed. 


Judin & Cardenas, of McAllen, Texas, for complainant. Comanor and Stein, 
of Philadelphia, Pennslyvania, for respondent. Miss Lenore H. Langford, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on May 13, 1963, complainant seeks rep- 
aration against respondent in the amount of $217.60, which is 
alleged to be the balance due complainant on the purchase price 
of a carload of cabbage sold and delivered to respondent in inter- 
state commerce in January 1963. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on June 13, 
1963. A copy of the report of investigation was served upon 
counsel for complainant on June 15, 1963. Respondent filed an 
answer to the complaint on July 15, 1963, denying the purchase 
and acceptance of the cabbage as alleged, and denying liability 
to complainant for the amount claimed or any amount. 


Since the amount involved in this proceeding is less than $1500, 
the issues were submitted in accordance with the shortened 
method of procedure provided by Section 47.20 of the Rules of 
Practice (7 CFR 47.20). Pursuant to such procedure, complain- 
ant was given time to submit additional evidence in the form of 
an opening statement, but no additional evidence was submitted 
by complainant. Respondent filed an answering statement and 
specifically waived the filing of a brief. 


FINDINGS OF FACT 


1. Complainant, Pardi-Boone Vegetables, Inc., is a corporation 
whose address is P.O. Box 747, McAllen, Texas. 


2. Respondent, I. Meltzer & Son, Inc., is a corporation whose 
address is 3301 South Galloway Street, Philadelphia, Pennsyl- 
vania. At the time of the transaction involved herein, respondent 
was licensed under the Act. 
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38. On or about January 16, 1963, by oral contract and contem- 
plating shipment in interstate commerce, complainant sold to 
respondent a carload of cabbage, which was to contain 640 crates, 
at an agreed price of $3.40 per crate f.o.b. McAllen, Texas plus 
$80 for topice. 


4. Complainant shipped on January 16, 1963, from loading 
point in the State of Texas, to respondent at East St. Louis, 
Missouri, car ART 29367 containing 544 crates of cabbage. 


5. Upon arrival of the carload of cabbage at East St. Louis, 
Missouri, respondent notified complainant that its customer re- 
fused to accept the car containing 544 crates instead of 640 crates, 
and that respondent was unable to handle the car. Thereafter, 
the parties entered into a new agreement whereby respondent 
accepted the carload of cabbage at an adjusted price of $3 per 
crate, f.o.b. shipping point, plus $80 for topice. 


6. Respondent has remitted to complainant on the basis of 
the new agreement $1,712. 


7. The formal complaint was filed on May 138, 1963, which was 
within 9 months after accrual of the alleged cause of action 
herein. 


CONCLUSIONS 


The evidence discloses that complainant sold to respondent a 
carload of cabbage, at an agreed price of $3.40 per crate, f.o.b. 
Texas shipping point, plus topice charges. Complainant alleges 
that it sold respondent 544 crates of cabbage contained in car 
ART 29367, for a total invoice price of $1,929.60; that upon 
arrival of the cabbage at destination, respondent accepted the 
shipment in compliance with the contract; that respondent has 
paid complainant only $1,712; and that there is a balance due 
complainant of $217.60. The burden of proof rests upon com- 
plainant to establish, by a preponderance of the evidence, these 
allegations. 


Respondent denies in its answer that it purchased a carload 
of cabbage containing 544 crates and denies that the cabbage was 
accepted as complying with the original contract of sale. Respond- 
ent alleges that a carload of cabbage containing 640 crates was 
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ordered from complainant for respondent’s customer, First Na- 
tional Stores; that by reason of the higher freight rate (which 
was the same for 544 crates as for 640 crates), the customer 
refused to accept it, which fact was immediately brought to the 
attention of complainant; that complainant told respondent to 
forget about the car, that the sale was cancelled, and that the 
carload of cabbage was being sold elsewhere. Respondent further 
alleges that, subsequently, the matter was brought to the atten- 
tion of complainant’s representative, Sidney Zimel, and respond- 
ent was requested to take the car of cabbage and a new agree- 
ment was entered into for payment by respondent of $3 per crate, 
f.o.b., and that full payment has been made to complainant on 
that basis. 


Complainant’s evidence consists of the verified complaint with 
attached exhibits. In addition to its verified answer, respondent 
filed an answering statement with two affidavits attached, which 
substantially support respondent’s position as set forth above. A 
copy of the answering statement was served upon complainant, 
who was given an opportunity to reply thereto. No reply or 
statement was received on behalf of complainant, and no denial 
was made of the statements contained in respondent’s answering 
statement. Respondent has also submitted in evidence a copy 
of a telegram sent to respondent by complainant’s Sidney M. Zimel 
on May 15, 1963, stating that respondent’s method of handling 
the carload of cabbage in question was “proper and correct.” 
Attached to the report of investigation as Exhibit No. 5 is a 
letter to the Department from Sidney M. Zimel, dated June 1, 
1963, in which he stated in effect that he ascertained in a tele- 
phone conversation with Max Meltzer that respondent could only 
pay $3 per crate for the cabbage, f.o.b., plus ice. Zimel stated 
in the letter that, “I asked if he could come up, he answered im- 
possible, I answered OK .. .” 


On the basis of the evidence, we must conclude that complainant 
has failed to sustain the burden of proving that there is still due 
and owing complainant from respondent a balance of $217.60. 
We further conclude that respondent has established that a new 
agreement was entered into by and between the parties which 
resulted in respondent purchasing the carload of cabbage at an 
f.o.b. price of $3 per crate, plus $80 topice. Since respondent has 
paid this amount to complainant, we find that there is nothing 
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due and owing complainant from respondent, and the complaint 
filed herein should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


(No. 9241) 


HARRY GOLDBERG v. TASTIE MADE Foops. PACA Docket No. 9187. 
Decided July 24, 1964. 


F.o.b. Sale—Novation—Acceptance—Liability 


Where buyer accepted the shipment of apples and failed to prove that new 
agreement provided for consignment thereof, buyer liable for adjusted 
contract price. 


Complainant and respondent pro se. Mr. James V. Wright, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
a timely complaint was filed in which complainant seeks repara- 
tion in the amount of $130 in connection with the alleged sale to 
respondent of 130 boxes of apples. A copy of the formal complaint 
and a copy of the Department’s report of investigation were 
served on respondent, and a copy of the report of investigation 
was served on complainant. Respondent filed an answer to the 
complaint, in substance denying liability to complainant. 


Since the amount involved in this proceeding does not exceed 
$1,500, the issues are submitted under the shortened procedure 
provided in section 47.20 of the rules of practice. Pursuant to 
this procedure, complainant filed an opening statement. Respond- 
ent was given the opportunity to file an answering statement, 
but did not do so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry Goldberg, whose ad- 
dress is 3301 South Galloway Street, Store #111, Philadelphia, 
Pennsylvania. 
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2. Respondent is an individual, Franklin G. Trenge, doing 
business as Tastie Made Foods, whose address is 388 Washington 
Street, Allentown, Pennsylvania. At the time of the transaction 
involved herein, respondent was licensed under the act. 


3. On or about September 26, 1962, in the course of interstate 
commerce, complainant sold and shipped to respondent at Allen- 
town, Pennsylvania, 130 boxes of New Jersey apples at a price of 
$1.25 per box, f.o.b. Philadelphia, Pennsylvania. Subsequent to 
the arrival of the shipment at contract destination, on or about 
September 26, 1962, the parties renewed negotiations by tele- 
phone with respect to this load, in the course of which a new 
agreement was made. Under the terms of the new contract, it 
was agreed that the contract price of the apples would be reduced 
by 25¢ to $1 per box. The apples were then accepted by re- 
spondent. 


4. Respondent has made no payment to complainant in con- 
nection with this transaction. 


5. An informal complaint was filed by complainant on March 
5, 1963, which was within 9 months after the cause of action 
herein accrued. 


CONCLUSIONS 


The parties agree that the shipment of apples involved herein 
was sold and shipped by complainant to respondent on or about 
September 26, 1962, and subsequently arrived at contract destin- 
ation in Allentown, Pennsylvania. The parties also agree that 
respondent examined the apples on arrival and thereafter had 
one or more telephone conversations with complainant regarding 
the load, after which the fruit was unloaded and accepted by 
respondent. 


The issue presented for our consideration has to do with the 
conversation or conversations which took place between the 
parties subsequent to the arrival of the apples at contract destin- 
ation. Complainant contends that the parties, in the course of 
these oral negotiations, made a new agreement which provided 
that the contract price of the apples would be reduced by 25¢ to 
$1 per box. Respondent, in his verified answer, denies that this 
was the agreement made between the parties regarding the load, 
and alleges that the parties agreed that respondent “ ... would 
only pay [complainant] for whatever product we could salvage.” 
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Since both of the parties put forth affirmative but conflicting 
allegations with respect to the terms of the new agreement, the 
burden rests upon each to support his respective allegation by 
a preponderance of the evidence. Penick v. Wilkinson, 22 A. D. 
714; Israel Klein Co. v. Sullivan & Co., 17 A.D. 500. Complain- 
ant’s evidence consists of his verified complaint and attached 
exhibits, together with an opening statement. Included as a part 
of the opening statement is an affidavit executed by Claire Miller, 
complainant’s bookkeeper, who states that she was present on 
September 26, 1962, when complainant talked with respondent 
and that respondent at that time agreed to pay $1 per box for 
the apples. The only evidence submitted on this issue by respond- 
ent is the allegation contained in his verified answer, which is 
quoted in relevant part in the preceding paragraph. 


In reviewing the evidence, we conclude that complainant has 
sustained his burden of proving that the new contract provided 
for a price of $1 per box at Allentown, Pennsylvania, and that 
respondent has failed to sustain his burden of proving that the 
agreement provided for the sale, on consignment, of such of the 
apples as might be salvagable. 


Having accepted the shipment, respondent is liable to com- 
plainant for the contract price of $1 per box, or a total of $130. 
Respondent’s failure to pay that amount to complainant is in 
violation of section 2 of the act. Reparation in the amount of 
$130, with interest, should be awarded to complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $130, with interest thereon 
at the rate of 5 percent per annum from November 1, 1962, 
until paid. 


Copies of this order shall be served on the parties. 
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(No. 9242) 


JOE PHILLIPS, INC. v. HEINTZ PRODUCE Co. PACA Docket No. 
9486. Decided July 30, 1964. 


Undisputed Amount 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER REQUIRING PAYMENT OF UNDISPUTED AMOUNT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 12, 1964. The formal 
complaint was filed on April 9, 1964. Complainant seeks to re- 
cover $160.20, which is alleged to be the unpaid balance of the 
purchase price due complainant from respondent in connection 
with 75 sacks of California potatoes sold to respondent on June 
11, 1963. 


A copy of the formal complaint was served on respondent on 
May 7, 1964. Respondent filed an answer on June 12, 1964, 
admitting the purchase, receipt and acceptance of the potatoes 
in question. Respondent also admitted in the answer that “The 
amount I now owe Mr. Joe Phillips is incorrect, it should be $83.” 

It is provided, in section 7(a) of the Act (7 U.S.C. 499g), in 
part as follows: 


“* * * Tf, after the respondent has filed his answer to the 
complaint, it appears therein that the respondent has ad- 
mitted liability for a portion of the amount claimed in the 
complaint as damages, the Secretary * * * may issue an order 
directing the respondent to pay to the complainant the un- 


disputed amount on or before the date fixed in the order 
* * *? 


Accordingly, under authority of the statute quoted above, re- 
spondent shall pay to complainant, as an undisputed amount, $83. 
Payment in this amount shall be made within 30 days from the 
date of this order, with interest thereon at the rate of 5 percent 
per annum from July 1, 1963, until paid. 


Respondent’s liability for the remaining disputed amount is 
left for subsequent determination in the same manner and under 
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the same procedure as would have been the case if no order for 
payment of such undisputed amount had been issued. 
Copies of this order shall be served upon the parties. 


(No. 9243) 


BAROSSO-KELLY v. M. LAPipuS & Sons. PACA Docket No. 8906. 
Decided July 31, 1964. 


Petition for Reconsideration—Dismissal 


Upon reconsideration, it is concluded that the questions raised by the peti- 
tion were sufficiently considered in the issuance of the order of May 25 
and that such order is supported by the evidence and the law applicable 
thereto. Accordingly, the petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER UPON RECONSDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued May 25, 1964, awarding reparation to com- 
plainant against respondent. On June 3, 1964, respondent re- 
quested an extension of time within which to file a petition for 
reconsideration of the order of May 25, 1964. On June 8, 1964, 
an order was issued extending the time for filing such petition 
and staying the order of May 25, 1964, pending the issuance of 
a further order in this proceeding. 


On June 25, 1964, respondent filed a petition for reconsidera- 
tion, contending that the order of May 25 is in error in several 
respects. Upon reconsideration, it is concluded that the ques- 
tions raised by the petition were sufficiently considered in the 
issuance of the order of May 25 and that such order is supported 
by the evidence and the law applicable thereto. Accordingly, the 
petition for reconsideration is dismissed without prior service 
of a copy of the petition upon complainant. The order of May 
25, 1964, is reinstated, except that the time for payment of rep- 
aration shall be within 30 days from the date of the present order. 

This order shall be published and copies hereof shall be served 
upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 9244) 


MARION B. ODOM v. DONALD FRUIT & PRODUCE. PACA Docket 
No. 9480. Dismissed July 15, 1964, by Thomas J. Flavin, 
Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
Orders issued by Thomas J. Flavin, Judicial Officer 


(No. 9245) 


PRODUCE CREDIT ASSOCIATION, INC. v. J. GOLDBERG & Co. PACA 
Docket No. 9491. Reparation of $1,444.68 with 5 percent in- 
terest from October 1, 1963, awarded complainant against re- 
spondent in order issued July 2, 1964. 


(No. 9246) 


HOLLANDALE MARKETING ASSOCIATION v. HEINTZ PRODUCE CO. 
PACA Docket No. 9487. Reparation of $552.75 with 5 percent 
interest from December 1, 1963, awarded complainant against 
respondent in order issued July 15, 1964. 


REPARATION AWARDED—DEFAULT ORDER 
Orders issued by Thomas J. Flavin, Judicial Officer 


(No. 9247) 


SUNRISE PACKING COMPANY v. BAMA BROKERS. PACA Docket 
No. 9464. Reparation of $1,309.55 with 5 percent interest from 
July 1, 1963, awarded complainant against respondent in order 
issued July 13, 1964. 


(No. 9248) 


PHILADELPHIA PRODUCE CREDIT & COLLECTION BUREAU v. PULVER 
PRODUCE Co. PACA Docket No. 9508. Reparation of $4,561.96 
with 5 percent interest from March 1, 1964, awarded complain- 
ant against respondent in order issued July 15, 1964. 
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(No. 9249) 


MoorE Foop SALES COMPANY v. 3 J’s FROZEN FOOD SPECIALTIES, 
Inc. PACA Docket No. 9496. Reparation of $1,760 with 5 
percent interest from November 1, 1963, awarded complainant 
against respondent in order issued July 15, 1964. 


(No. 9250) 


DADE COUNTY GROWERS’ EXCHANGE v. GADSDEN TOMATO HOUSE. 
PACA Docket No. 9495. Reparation of $3,881 with 5 percent 
interest from March 1, 1964, awarded complainant against 
respondent in order issued July 15, 1964. 


(No. 9251) 


ASSOCIATED POTATO GROWERS, INC. v. GILBERT & SON PRODUCE. 
PACA Docket No. 9507. Reparation of $580 with 5 percent 
interest from April 1, 1963, awarded complainant against re- 
spondent in order issued July 21, 1964. 


(No. 9252) 


MARSHBURN, INC., ALSO TRADING AS MARSHBURN FARMS v. 3 J’s 
FROZEN FOOD SPECIALTIES, INc. PACA Docket No. 9506. Rep- 
aration of $778.77 with 5 percent interest from August 1, 1963, 
awarded complainant against respondent in order issued July 
21, 1964. 


(No. 9253) 


JOE PHILLIPS, INC. v. CITY POTATO SALES. PACA Docket No. 
9472. Reparation of $1,644.95 with 5 percent interest from 
March 1, 1964, awarded complainant against respondent in 
order issued July 21, 1964. 


(No. 9254) 


G. F. McGEE & SONS PRODUCE v. WooDY HARRIS PRODUCE Co. 
PACA Docket No. 9510. Reparation of $18,026.15 with 5 
percent interest from March 1, 1964, awarded complainant 
against respondent in order issued July 22, 1964. 
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(No. 9255) 


GUY BEATY PRODUCE COMPANY v. GEORGE E. YATES. PACA 
Docket No. 9512. Reparation of $5,586.60 with 5 percent 
interest from August 1, 1963, awarded complainant against re- 
spondent in order issued July 22, 1964. 


(No. 9256) 


Mrs. ELMER MINTON AND SONS v. LOIS NEUMILLER. PACA 
Docket No. 9437. Reparation of $646 with 5 percent interest 
from September 1, 1963, awarded complainant against re- 
spondent in order issued July 22, 1964. 





